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MESSAGE FROM THE JUDGE ADVOCATE GENERAL 





There is something almost impertinent about a new man taking over a very old office and 
announcing great plans for change during his tenure. In the first place, it smacks of criticism 
of his predecessor—and of this I have none. I only hope I can achieve as good a record as did 
Rear Admiral Chester Ward. In my opinion, he contributed more to the advancement of law 
and lawyers in the Navy than anyone in our history as Law Specialists. 


The Secretary, the Under Secretary, the Assistant Secretaries, the Chief of Naval Opera- 
tions and the Chief of Naval Personnel—in short—our principal clients, want us to continue 
and, where possible, to improve the effectiveness of the JAG organization. They also wish to 
bring the Navy lawyer closer to the seagoing Navy by, among other devices, having them spend 
more time at sea. As Mr. Dickens’ Barkis said to David Copperfield “Barkis is willin’!” 


We need seagoing billets for our younger lawyers. I believe the Navy as well as the indi- 
viduals will benefit from such assignments. I’m going to try to get the billets. Billet mills 
grind slowly but, meanwhile, I urge all of you to seize whatever opportunities you can to put 
to sea for short periods of time. This is an excellent way to get to know something about your 
clients’ prime business. My Deputy, my Assistant Judge Advocates General and I are all going 
on short cruises as soon as arrangements can be completed. 


I know that all of us are dedicated to turning in the best possible professional job for our 


clients. With this objective uppermost in our minds, we cannot fail to meet the high standards 
expected of us. 


I am pleased to be able to tell you that the Navy JAG Corps Bill is, as of this moment, in 


the Legislative Program for the next Congress. Like my predecessor, I am dedicated to its 
passage. 


It is my intention to visit as many Commands as possible whenever and wherever I can. 
I have already spoken to the School of Naval Justice and the Naval War College. I hope in 
the near future I'll be seeing you. 
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THE JUDGE ADVOCATE GENERAL 





Pe 


REAR ADMIRAL WILLIAM C. MOTT, U.S. NAVY 


On 1 August 1960, Rear Admiral William C. Mott, U.S. Navy, assumed the office of The Judge Advocate General 
of the Navy. As chief attorney of the Navy’s world-wide law firm, Admiral Mott brings to his post the rich and 
varied experience gained from assignments at sea and ashore, in command and on staff, and from special assignments 
spanning more than twenty years service as a naval officer. 


A graduate of the U.S. Naval Academy and the U.S. Naval War College, the Judge Advocate General, during 
World War II, served on the staffs of Commander Cruiser Division Two and Commander Amphibious Force, Pacific 


Fleet. His awards include the Legion of Merit with Combat “V” for outstanding service at Saipan, Iwo Jima and 
Okinawa. 


Among Admiral Mott’s assignments have been such legal billets as District Legal Officer; Commanding Officer, 
School of Naval Justice; Staff Legal Officer, Commander-in-Chief Pacific; and Head, International Law Branch, 
Office of the Judge Advocate General. In addition to these usual duty areas in naval law, justice, administration 
and education, his legal experience has been utilized in tours with the Office of Naval Intelligence and at the 
White House as The Assistant Naval Aide to the President. 


Admiral Mott’s assignments have reflected the changing requirements of the Naval Establishment as determined 
by the march of events in the world. Assigned duty in the Office of the Chief of Naval Operations, he was liaison 
with the Department of State and the United Nations. Later he was ordered to the Office of the Chairman of 
the Joint Chiefs of Staff where he served as a military assistant to both Admiral Radford and General Twining. 
In addition, he served as a Special Assistant to Secretary of Defense McElroy. Following this duty he was appointed 
the Deputy and Assistant Judge Advocate General, continuing his additional duty as Special Assistant to the 


Secretary of Defense. 


The Judge Advocate General is a graduate of the George Washington University Law School. Among his 
professional affiliations is membership in the Phi Alpha Delta, the Bar of the District of Columbia, the Federal 
and American Bar Associations and the American Society of International Law. 
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THE PLEA OF FORMER PUNISHMENT 


THE STATE OF THE LAW 


In THE RECENT decision of United States v. Fret- 
well, the United States Court of Military Appeals in a 
divided opinion held that the charge of drunkenness 
aboard ship while on duty is not a “minor” offense in the 
sense that a plea of former punishment would serve as 
a bar to trial.1 This is one of the first cases handed 
down by this court on the subject of former punishment. 

Under the authority of Article 15 of the Uniform Code 
of Military Justice, any commanding officer may impose 
disciplinary punishment upon the officers and men of 
his command for minor offenses without the intervention 
of a court-martial. If an accused is brought to trial for 
the same offenses, after imposition of non-judicial pun- 
ishment, then he may interpose former punishment as a 
bar in trial. The crucial question of whether trial may 
proceed when such a plea is raised thus hinges upon the 
definition of a “minor” offense, for this in fact is the 
jurisdictional bounds of the Commanding Officer under 
Article 15. 

Congress did not choose to define the words “minor 
offense” in the Uniform Code and in defining the right of 
plea of former punishment, referred to it in a negative 
manner. They provided in Article 15(e) that: 

The imposition and enforcement of disciplinary punishment under 

authority of this article for any act or omission shall not be a bar 

to trial by court-martial for a serious crime or offense growing 

out of the same act or omission, and not properly punishable 

under this article; but the fact that a disciplinary punishment has 

been enforced may be shown by the accused upon trial, and when 

so shown shall be considered in determining the measure of 

punishment to be adjudged in the event of a finding of guilty. 
The words “serious crime or offense” which appear in 
this section are the only additional descriptive words 
used in the Code to assist us in determining the intent 
of Congress concerning the plea. 


HisTorRICALLY THE PLEA of former punishment 
as a bar to trial for minor offenses was not recog- 
nized in our early law although it was properly consid- 
ered as a matter in mitigation.’ It first appeared in the 
Articles of War when they were revised during World 
War I.* Over the period of the next three decades a 
clear body of case law was established in the Army 
which held that one may properly dispose of only minor 
offenses under Article of War 104 and that if it should 
develop that serious offenses had in fact been committed 
then the accused could legally and properly be brought 
to trial not withstanding the prior action under the said 
article.‘ The determination of whether an offense was 
or was not minor within the application of Article 104 
was held to be a question of fact for decision of the 
officer administering the punishment and in the absence 
of any abuse of discretion, his decision was final and 





1, U.S. v. Fretwell, 11 USCMA 377, 29 CMR 193. 

2. Winthrop, Military Law and Precedents, 2d Ed., 1920 reprint 
274; 25 Op. Atty. Gen. 623. 

3. Article of War 104, Grafton v. U.S., 206 US 333, 350-351. 

4. JAG Army Op. 250.3, 15 Aug. 1935; JAG Army Op. 250.3, 29 
Nov. 1921. 
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conclusive.” Thus by 1949 the pertinent paragraph of 

Article of War 104, which was to serve as a precedent 

for Article 15(e), UCMJ, read in part as follows: 
- + + The imposition and enforcement of disciplinary punishment 
under authority of this article for any act or omission shall not 
be a bar to trial by court-martial for a serious crime or offense 
growing out of the same act or omission, and not properly pun- 
ishable under this article; but the fact that a disciplinary pun- 
ishment has been enforced may be shown by the accused upon 
trial, and when so shown shall be considered in determining the 
measure of punishment to be adjudged in the event of a finding 
of guilty. 


Although this was a negative approach to establishing 
former punishment as a bar in trial, it was firmly estab- 
lished as a military legal precedent that “punishment 
previously imposed under Article 104 for a minor of- 
fense may be interposed in bar of trial for the same 
offense .. .”° 

Up to this point in history the Articles for the Gov- 
ernment of the Navy and even those newly proposed 
Articles, considered as background for the Code, had 
not contained a consideration that Commanding Offi- 
cers’ punishment was a bar to trial. The School of 
Naval Justice in 1945, however, did publish a state- 
ment that the same fundamental principle of fairness 
which precluded double jeopardy should constitute a 
basis of whether a man would be tried for any offense 
for which punishment had been received under Article 
24, AGN.’ 


F Rom THIS HISTORICAL BACKGROUND, it is evi- 
dent that the content of both the Uniform Code of Mili- 
tary Justice and the Manual for Courts-Martial, 1951, 
is derived from the former Army system. Consequently 
paragraph 128(b) of our present Manual which de- 
scribes a minor offense is almost identical to the para- 
graph of the former Army manual with but a few of 
the words and examples changed to more appropriately 
fit the words of the Code. It now reads: 


Whether an offense may be considered “minor” depends upon its 
nature, the time and place of its commission, and the person 
committing it. Generally speaking the term includes misconduct 
not involving moral turpitude or any greater degree of criminality 
than is involved in the average offense tried by summary court- 
martial. An offense for which the punitive article authorizes the 
death penalty or for which confinement for one year or more is 
authorized is not a minor offense. Offenses such as larceny, forg- 
ery, maiming, and the like involve moral turpitude and are not to 
be treated as minor. Escape from confinement, willful disobedi- 
ence of a noncommissioned officer or petty officer, and protracted 
absence without leave are offenses which are more serious than 
the average offense tried by summary courts-martial and should 
not ordinarily be treated as minor. 
(Continued on page 32) 
5. U.S. v. Lichtenfels, CM 204275, 7 BR 395; U.S. v. Pagan, CM 
220890, 13 BR 99; U.S. v. Wells, CM 250912, 25 BR 91. 
6. Manual for Courts-Martial (Army) 1949, Para. 69(c). 
7. Naval Justice, NavPers, Oct. 1945, p. 107. 
. Compare Para. 128(b), MCM 1951, and Para. 118 MCM (Army) 
1949. See also Legal and Legislative Bases MCM 1951, p. 
205-206. 





ao 


r 


24 





—_ 


TREES RETR 





Br hLDA EE Ae ee a Cette 











ph of 
edent 


ishment 
all not 
offense 
ly pun- 
ry pun- 
d upon 
‘jing the 
finding 


ishing 
estab- 
hment 
or of- 
; Same 


e Gov- 
oposed 
e, had 
ge Offi- 
1001 of 
state- 
1irness 
tute a 
offense 


Article | 


, is evi- 
f Mili- 
l, 1951, 
quently 
ich de- 
e para- 


few of | 
sriately 


upon its 
ie person 
jisconduct 
‘iminality 
ry court- 
orizes the 
r more is 
eny, forg- 
ire not to 
disobedi- 
orotracted 
ious than 
nd should 


page 32) 
agan, CM 
1. 





Mm (Army) 
1951, p. 


‘taste 


IS aes sae le noth 





SA ln a ea METS 0: 





pene 


INTERNATIONAL REGULATIONS 
for 


PREVENTING COLLISIONS AT SEA 


As Revised at the 1960 SOLAS Conference 
By CAPT EDWARD G. MAGENNIS, USN* 


on Safety of Life at Sea, held in London 

17 May to 17 June 1960, resulted in sub- 
stantial changes in the rules and regulations 
bearing upon the safety of life at sea. The 
work of the Conference was carried on by eight 
committees, each concerned with a particular 
aspect of safety such as construction, life sav- 
ing appliances, radio, etc. The Committee on 
Safety of Navigation was responsible for con- 
sidering changes to Chapter V (Safety of 
Navigation) of the 1948 Convention and to the 
International Regulations for Preventing Col- 
lisions at Sea, or as they are more generally 
known, the International Rules, or the “Rules 
of the Road.” This article is confined to calling 
attention to some of the proposed revisions 
which are of special interest to the Navy. 

It is important to note that the 1948 Rules 
are in effect, and will continue in effect until 
appropriate authority advises otherwise. 
Some time may pass before the revised Rules 
resulting from the 1960 Conference become 
law. They must first be submitted formally 
by the International Maritime Consultative Or- 
ganization (IMCO) to the various governments 
which have accepted the present Rules. When 
a sufficient number of acceptances by the vari- 
ous governments have been received by IMCO 
the latter will set a date upon which the new 
Rules will become effective on a world-wide 
basis. The complete revised Regulations for 


*Captain Edward G. Magennis, U.S. Navy, is presently assigned as 
Assistant Director of the Admiralty Division, Office of the Judge 
Advocate General. A member of the U.S. Delegation to the 1960 
Safety of Life at Sea Conference, he was Chairman of the sub- 
committee charged with formulating the U.S. position in reference 
to the International Rules. In addition to special work in con- 
nection with Rule 16(c) and the Radar Annex to the new Rules, 
Captain Magennis was a member of the drafting sub-committee, 
the function of which was to finalize the wording of the changes 
in the Collision Regulations adopted by the Safety of Navigation 
Committee. Captain Magennis holds the A.B. degree from Columbia 
College and the LL.B. from Columbia University Law School. He 
is a member of the New York Bar and the American Bar 
Association. 
1. For organizational, legal and historical background to the 1960 
Conference see C. H. Vaughn, International Standards for Safety 
at Sea, JAG JOURNAL, May 1960, p. 3 et seq. 
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Preventing Collisions at Sea appear as Annex 
B to the Final Act of the Safety of Life at Sea 
Conference, 1960, dated 17 June 1960, the text 
of which is printed elsewhere in this JOURNAL. 


CHANGES OF PARTICULAR significance to 
naval officers are those concerning special lights 
for ships replenishing or engaged in aircraft 
operations, and special signals for vessels en- 
gaged in minesweeping. Other changes, par- 
ticularly the establishment of a set of recom- 
mendations for the use of radar in restricted 
visibility, will interest all mariners. 

The Navy has long been concerned with the 
fact that the present International Rules do not 
provide specifically for a signal to indicate that 
a vessel is replenishing or is engaged in the 
launching or recovering aircraft. Yet these 
ships, when engaged in such operations, are 
considerably restricted in ability to maneuver. 
It is possible to argue that even without special 
mention of these ships in Rule 4 they are com- 
prehended in the clause of Rule 4(c) concerning 
vessels, which, because of the nature of their 
work, make them unable to get out of the way of 
approaching vessels. Since, it is by no means 
certain that this view would be accepted by the 
courts, the United States proposed specific men- 
tion in Rule 4(c) of these specially engaged 
vessels. This proposal was accepted and is re- 
flected in the new Rules. 

Similarly there was a need to provide for 
special signals for vessels engaged in mine- 
sweeping. The United States, France and Bel- 
gium submitted proposals in this connection. 
After considerable controversy the following 
provisions were eventually adopted: 

Rule 4(d) (i) A vessel engaged in minesweeping op- 

erations shall carry at the fore truck a green light, 

and at the end or ends of the fore yard on the side 
or sides on which danger exists, another such light or 
lights. These lights shall be carried in addition to 

the light prescribed in Rule 2(a) (i) or Rule 7(a) (i), 

as appropriate, and shall be of such a character as to 

be visible all around the horizon at a distance of at 
least 2 miles. By day she shall carry black balls, not 


less than 2 feet in diameter, in the same position as 
the green lights. 
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(ii) The showing of these lights or balls indicates 
that it is dangerous for other vessels to approach 
closer than 3000 feet astern of the minesweeper or 
1500 feet on the side or sides on which danger exists. 


The Rule as now written differs materially 
from the Rule as first accepted provisionally by 
the Safety of Navigation Committee. The 
Committee, in referring the Rule to its draft- 
ing sub-committee, instructed that sub-commit- 
tee to rework the Rule with the objectives of 
clarity, coherence and conciseness. In the 
drafting subcommittee the Rule was written 
and rewritten many times until it was satis- 
factorily clear. The difficulty of framing this 
Rule is typical of drafting any rule which 
will have world wide application in many 
languages. 


THE UNITED STATES proposed specific 
mention of vessels engaged in replenishing, 
launching or recovery of aircraft, and in mine- 
sweeping operations, be made in Rule 15(c) (v) 
concerning sound signals for specified vessels 
in restricted visibility. The proposal was not 
accepted, it being deemed not necessary. This 
decision of the Committee demonstrates the 
traditional conservatism with which sugges- 
tions for changes to the Rules are viewed. No 
proposal is accepted unless and until need 
for the change is fully justified. In this case 
the Committee felt that all of the vessels men- 
tioned above were covered by the clause in Rule 
15(c)(v) applying to “a vessel under way 
which is unable to get out of the way of an ap- 
proaching vessel through being not under com- 
mand or unable to manoeuvre as required by 
these Rules .. .” With this interpretation of 
the Rule by the Committee it can be said that 
the objectives of the United States proposal 
in this respect have been met. 

Another United States proposal concerned 
the insertion of a new paragraph in the pre- 
liminary paragraphs to the Steering and Sail- 
ing Rules which would warn of the dangers in- 
volved in navigating close to vessels engaged in 
minesweeping. This proposal was not viewed 
as necessary by other governments and was not 
adopted. The lights and shapes provided for 
such vessels in the new Rule 4(d) were con- 
sidered to be sufficient to meet the ends desired 
by the U.S. proposed change. 

Rules 20 and 25 were amended to give recog- 
nition to the fact that large vessels should not 
be hampered unduly in narrow waters by small, 
easily maneuvered vessels. Rule 20(b) will 
read as follows: 


This Rule shall not give to a sailing vessel the right 
to hamper, in a narrow channel, the safe passage of 
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missive use of a white light synchronized with 
the whistle and to apply to whistle signals au- 
thorized by Rule 28. 
synchronized white light will aid materially in 
the determination of the audible signal given 
and will promote safety at sea. 


a power-driven vessel which can navigate only inside © 
such channel. | 


Rule 25(c) will read: 


In a narrow channel a power-driven vessel of less 
than 65 feet in length shall not hamper the safe 
passage of a vessel which can navigate only inside 
such channel. 


Although Rule 25(c) does not say in specific © 


terms, it was intended to apply mainly to small © 
pleasure craft. Further, the Rule means that © 
such small boats should be careful not to abuse © 
the privileges they might have under other Rules © 
in such a way as to unduly impede the move- 
ments of large vessels. 
ever, large vessels must not assume that the new 
Rule gives them the right to disregard the legiti- 
mate rights of small boats under the Rules. 


At the same time, how- 


Realizing the doubt that so often assails the © 


privileged vessel as to whether the burdened ves- — 
sel will comply with her duty of keeping out of © 
the way, the United States proposed an amend- 
ment to Rule 22 that would require the burdened 
vessel to take positive early action to comply 
with her obligation. 
adopted. 


That proposal was 


Rule 28 was changed to provide for the per- 


It is expected that the 


Rule 31 (Distress Signals) was changed to 


add additional distress signals and was refined 
in other respects. Rule 32 (Orders to Helms- 


men) was deleted as having served its purpose. 


THE UNITED STATES submitted various 
proposals relating to the use of radar under 
Rules 1, 16, the preliminary paragraphs to the 


Sailing and Steering Rules, and to Rule 29. 


The Conferees agreed that specific mention of 
radar or electronic devices in the Rules was not 


desirable. Consequently, the word radar will 


not be found in any of the revised Rules al- 
though it is mentioned in the preliminary para- 


graphs to Part C. 

No change was made to either Rule 16(a) or 
16(b). A new Rule 16(c) was adopted in the 
following language: 

A power-driven vessel which detects the presence 
of another vessel forward of her beam before hear- 
ing her fog signal or sighting her visually may take 
early and substantial action to avoid a close quarters 
situation but, if this cannot be avoided, she shall, so 
far as the circumstances of the case admit, stop her 


(Continued on page 43) 
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THE LAW OF DISRESPECT 
An Analysis of Article 89, UCMJ 


By LTCOL ROBERT S. STUBBS II, USMC* 


EW OFFENSES DENOUNCED by the Uni- 
form Code offer trial counsel the simplicity 
of proof as does “disrespect.” For either 

side, the issue is largely, “did he or didn’t he?” 
Yet, however simple the facts, it behooves coun- 
sel to determine the law in order that his facts 
may be formed into relevancy and materiality. 
What is the law? 

Disrespect finds no counterpart among civil- 
ian felonies or misdemeanors. It is provided 
for in the Uniform Code as necessary to the dis- 
cipline of a military establishment. Those acts 
are made punishable which detract from the re- 
spect due to the authority and person of a 
superior officer or which derogate from the au- 
thority of others in positions of responsibility. 

Giving lawful effect to customs of long stand- 
ing, the Code makes punishable by court-martial 
exhibitions of contempt toward public officials ; + 
disrespectful behavior or language towards 
superior officers,? warrant officers, non-com- 
missioned officers, and petty officers in the 
execution of their offices; * even improper be- 
havior toward lesser ranking individuals in the 
performance of their assigned duties ¢ is punish- 
able. Responsible personnel of an Armed Force 
other than that of the accused are also protected 
under the Code from disrespectful behavior or 
language.°® “ 





*Lieutenant Colonel Robert S. Stubbs II, USMC, is presently the 
Base Legal Officer, Camp Lejeune, N.C. He received his A.B. from 
the University of Alabama in 1942 and his J.D., with distinction, 
from George Washington University in 1952. He is a member of the 
bars of Alabama and the District of Columbia. 

1. Art. 88, UCMJ; U.S. v. Voorhees, 4 USCMA 509, 16 CMR 8&3 
(1954). Article 88 applies to officer offenders only. See MCM, 
1951, 167; U.S. v. Hunt, 22 CMR 814 (1956), petition for rev. 
denied 22 CMR 331; it is designed to cover situations wherein 
the conduct is prohibited for reasons other than that it involves 
disrespect between persons subject to the Code (U.S. v. Spigner, 
16 CMR 604 (1954)). 

2. Art. 89, UCMJ; MCM, 1951, 168; U.S. v. Ferenczi, 10 USCMA 
3, 27 CMR 77 (1958); U.S. v. Ramirez, 4 CMR 548 (1952). 

3. Art. 91 (3), UCMJ; MCM, 1951, par. 170a, d; U.S. v. Richardson, 
2 USCMA 88, 6 CMR 88 (1952). 

4. Art. 134, UCMJ; Sprigner, supra Note 1; U.S. v. Shores, 8 CMR 

636 (1953); U.S. v. Estes, 7 CMR 328 (1953); U.S. v. Rodriguez, 

7 CMR 297 (1953); U.S. v. Markley, 5 CMR 275 (1952), petition 

for rev. denied, 6 CMR 130; contra, U.S. v. Brown, 13 CMR 161 

(1953). Disrespect under these circumstances is punished as 

disorderly conduct. Spigner, supra. 

. Art. 134, UCMJ. Articles 89 and 91 relate to superior of the 
accused in the command sense. MCM, 1951, par. 168; U.S. v. 
Johnson, 4 CMR 496 (1952). Any person subject to the Code 
may be charged with disrespect. Hunt, supra Note 1. 
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DISRESPECT IS PURELY a military offense.° 
As an offense, it has its origins in the customs of 
the service which expect and demand certain 
courtesies toward one’s military superiors.’ It 
may consist of acts which, by a variety of modes, 
convey the actor’s lack of respect, disdain for 
military courtesies, or just plain bad manners.® 
Or, the disrespect may be words alone, which 
take the form of obscenity or profanity, or con- 
temptuous, or denunciatory language.® Some 
language may not be obviously disrespectful, 
but the manner in which spoken may render it 
so.’° In every case, whether or not the behavior 
or language be disrespectful is a question of fact 
to be resolved in the first instance by the trial 
court.1t The opinion or impression of the one 
offended by the alleged improper conduct or 
language that the language or conduct was not 
disrespectful is irrelevant to the issue. Because 
of the military interest in the matter, varying 





6. As such it does not amount to a felony by reason of any maxi- 
mum punishment which might be adjuged therefor. Nor does 
it involve moral turpitude so as to permit a conviction thereon to 
become the basis for impeaching a witness’ credibility. U.S. 
v. Gibson, 5 USCMA 699, 18 CMR 823 (1955); cf., U.S. v. Beaty, 
22 CMR 398 (1956). 

7. U.S. v. Franklin, 20 CMR 442 (1955). 

. MCM, 1951 par. 168; Franklin, supra Note 7; U.S. v. Doby, 2 
CMR 704 (1951). Some common examples of disrespectful acts 
are failing to come to attention, or to salute an officer (U.S. v. 
Cupp, 24 CMR 565 (1957); Franklin, supra), or to turn from 
and leave his presence while he is talking (U.S. v. Ferenczi, 
supra, Note 2). Insubordinate conduct which involves an as- 
sault, while yet disrespect, is elsewhere punishable. See articles 
90(1) and 91(1), UCMJ. See also, U.S. v. Luckey, 18 CMR 604 
(1954), petition for rev. denied, 18 CMR 333 and U.S. v. Carter, 
6 CMR 401 (1952), where disrespect was found as a lesser offense 
of others charged. 

9. MCM, 1951 par. 168; U.S. v. Ferenczi, supra, Note 2, for threat- 
ening language U.S. v. Holiday, 4 USCMA 454, 16 CMR 28 
(1954); U.S. v. Richardson, supra, Note 3; U.S. v. Woltmann, 
22 CMR 737 (1956); for an invitation to fight see U.S. v. Holi- 
day, supra; Woltmann, supra; for declaration of an intent to 
disobey a superior’s orders see U.S. v. Burgess, 16 CMR 374 
(1954); U.S. v. Principe et al., 4 CMR 380 (1952); U.S. v. 
Gardner, 4 CMR 324 (1952); and, for vile and obscene lan- 
guage see U.S. v. Montgomery, 11 CMR 308 (1953), petition for 
rev. denied, 12 CMR 204; U.S. v. Moore, 9 CMR 363 (1953), 
petition for rev. denied, 9 CMR 139; Doby, supra, Note 8, all of 
which are forms of language which become punishable as disre- 
spect, under appropriate circumstances. 

10. Woltmann, supra, Note 9; Doby, supra, Note 8. 

11. Doby, supra, Note 8 A plea of guilty to disrespect may be 
received and will justify conviction thereof without farther proof. 
Hunt, supra, Note 1; U.S. v. Bolling, 18 CMR 434 (1955); U.S. 
v. Johnson, 3 CMR 448 (1952); U.S. v. Kloby, 3 CMR 408 (1952). 
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personal views cannot be permitted to demean 
the authority and dignity due the rank or posi- 
tion of the recipient of the questioned acts or 
words.?? 

It is essential to the offense of disrespect, no 
matter under which Article it is alleged, that the 
status of the victim be established. A superior 
officer is entitled to respectful conduct at all 
times and it is no defense that he was not in the 
execution of his office at the time of the alleged 
offense; * nor can a private social gathering be 
deemed an excuse for unacceptable conduct.* 

A superior warrant, non-commissioned, or 
petty officer must be in the execution of his office 
at the time of the alleged disrespect to found an 
offense in violation of Article 91.15 The execu- 
tion of one’s office usually means the perform- 
ance of his assigned duties.*° Even though one 
of the foregoing persons not be in the execution 
of his office at the time he is the victim of dis- 
respect, such conduct will suffice to constitute 
an offense if he is, in fact, one to whom the ac- 
cused owed respect at the time.**” Further, one 
having duties the nature of which requires pro- 
tection from disrespectful conduct may also be 
the victim of disrespect.*® 


In OFFENSES INVOLVING disrespectful 
language or behavior, there is no element of 
specific intent. There is, however, the essen- 
tial element of identity of the victim. It follows, 
then, that if the accused does not, for some rea- 
son, recognize the identity or status of the per- 


12. U.S. v. Noriega, dissent, 7 USCMA 196, 21 CMR 322 (1956), 
remanding, 20 CMR 893 (1955); U.S. v. Richardson, supra, Note 
3; ef., U.S. v. Hankins, 10 CMR 830 (1953), petition for rev. 
denied, 11 CMR 248; cf., U.S. v. Whitaker, 5 CMR 539 (1952). 
Generally, see MCM, 1951 par. 138e, on the admissibility of an 
opinion that the language or conduct was disrespectful. 

13. MCM, 1951 par. 168; U.S.M. v. Noriega, dissent, supra, Note 12; 
U.S. v. O’Shea, 5 CMR 490 (1952). 

14. Montgomery, supra, Note 9. MCM, 1951 par. 168, states that 
conduct or language in a purely private conversation should not 
be made the basis of a charge, but such a provision implicitly 
excludes all situations wherein the dignity of the superior may 
be impeached. 

15. MCM, 1951 par. 170d; U.S. v. Tucker, 9 USCMA 587, 26 CMR 
367 (1958); U.S. v. Richardson, supra, Note 3; Spigner, supra, 
Note 1; U.S. v. Levell, 14 CMR 624 (1954), petition for rev. 
denied 15 CMR 431; Brown, supra, Note 4; Estes, supra, Note 4; 
Rodriguez, supra, Note 4; Markley, supra, Note 4. 

16. Spigner, supra, Note 1. 

17. The offense would be violative of Art. 134. Estes, supra, Note 
4; Rodriguez, supra, Note 4; Markley, supra, Note 4; contra, 
Brown, supra, Note 4. 

18. The basis for this holding appears to be that a military police- 
man or other person performing official duties relative to the 
maintenance of discipline, law, and order has no “office” within 
the meaning of Art. 91, yet the needs of the service require that 
he be protected from disrespect. Spigner, supra, Note 1; Shores, 
supra, Note 4. 

19. U.S. v. Carpenter, 5 CMR 248 (1952); Ramirez, supra, Note 2; 
U.S. v. Shirley, 3 CMR 839 (1952); Deby, supra, Note 8. 
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son to whom he is disrespectful, he cannot be 
found guilty of improper conduct towards that 
person in his special capacity.2® The issue of 
knowledge has been one of the thornier problems 
with which military courts have been faced. 
It now seems well settled that if the question of 
knowledge is raised as a factual issue, then, 
whether it be treated as an element of the offense 
or as an affirmative defense thereto, appropriate 
instructions must be given to the court advising 
the members of the factual issue itself, the effect 
on the offense alleged, and the legal alternatives 
which might ensue in the event the issue is re- 
solved in favor of the accused.”* A failure to 
give the instructions in a proper case will lead 
to a holding of prejudicial error, and waiver will 
not be imputed to the accused or his counsel so 
as to render harmless the omission.” 

Voluntary intoxication has been the vehicle 
by which the issue of knowledge has been most 
often raised, and the accused’s testimony alone 
may suffice to put the matter before the court 
for resolution. If it does rebuttal evidence is 
in order and it may lead to a holding adverse to 
the accused if it shows that he has, in spite of his 
intoxicated state, manifested recognition of the 
person to whom he has been disrespectful or of 
that person’s official capacity.* It is not every 
“whiff of whiskey” that will give rise to an issue 


of fact; * it is sufficient, however, if there is evi- 
(Continued on page 33) 


20. U.S. v. Miller, 2 USCMA 194, 7 CMR 70 (1953); U.S. v. Higgins, 
12 CMR 621 (1953); U.S. v. Brown, 9 CMR 608 (1953); Op 
JAGN 1952/71, 1 DigOps Disrespect Sec. 11.5. 

21. U.S. v. Lacy, 10 USCMA 164, 27 CMR 238 (1959); U.S. v. Miller, 
supra, Note 20; U.S. v. Simmons, 1 USCMA 691, 5 CMR 119 
(1952); U.S. v. Mason and Austin, 22 CMR 832 (1956); Burgess, 
supra, Note 9; Higgins, supra, Note 20; U.S. v. Bass, 10 CMR 
927 (1953); U.S. v. Franks, 10 CMR 634 (1953); U.S. v. O’Neill, 
8 CMR 669 (1953); Shores, supra, Note 4; U.S. v. Ward, 7 CMR 
378 (1953); U.S. vo. Allen, 7 CMR 344 (1953); U.S. v. Johnson, 
7 CMR 699 (1952); U.S. v. Gagnon, 6 CMR 778 (1952); Pridham, 
6 CMR 305 (1952); Shirley, supra, Note 19. It goes without 
saying that proper instructions on the elements of the offense 
must be given in every case. U.S. v. Stewart, 5 CMR 739 (1952); 
O’Shea, supra, Note 13; NCM 64, Bond, 2 CMR 579 (1951). 

22. U.S. v. Miller, supra, Note 20; U.S. v. Williams, 15 CMR 535 
(1954); Higgins, supra, Note 20; U.S. v. Brown, 11 CMR 332 
(1953); Bass, supra, Note 21; Brown, supra, Note 20; O’Neill, 
supra, Note 21; Ward, supra, Note 21; Allen, supra, Note 21; 
Johnson, supra, Note 21; Gagnon, supra, Note 21. 

23. Brown, 11 CMR 332, supra, Note 22; Shores, supra, Note 4. 

24. U.S. v. Johnson, 4 USCMA 149, 15 CMR 149 (1954), remanding, 
10 CMR 456 (1953). 

25. U.S. v. Robinson, 4 USCMA 488, 16 CMR 62 (1954); U.S. v. 
Johnson, supra, Note 24; U.S. v. Higgins, 4 USCMA 143, 15 
CMR 143 (1954), remanding, 10 CMR 453 (1953); U.S. v. Etchon, 
3 USCMA 394, 12 CMR 10 (1953); U.S. v. Backley, 2 USCMA 
496, 9 CMR 126 (1953); U.S. v. Benavides, 2 USCMA 226, 8 
CMR 26 (1953), affirming, 2 CMR 520 (1952); U.S. v. Warmack, 
16 CMR 426 (1954); U.S. v. Dittmar, 16 CMR 364 (1954); U.S. 
v. Grudoff, 14 CMR 515 (1954); U.S. v. Procopio, 10 CMR 844 
(1953); Gagnon, supra, Note 21; Op JAGN 1952/71, supra, 
Note 20. 
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POST-TRIAL REVIEW BY THE STAFF 
LEGAL OFFICER 


By CAPT FREDERICK D. CLEMENTS, USMC* 


NDER STATUTORY MANDATE, before 
acting upon a record of trial by general 
court-martial, or a record of trial by special 
court-martial which involves a sentence of bad 
conduct discharge, a convening authority who 
exercises general court-martial jurisdiction will 
refer the record to his staff legal officer for 
review and advice." 

The post-trial review is, in substance, a 
lawyer’s evaluation of the facts and law of the 
case coupled with his opinion and recommenda- 
tion thereon. ~ 

Since the decisions in the cases of United 
States v. Grice? and United States v. Fields * 
were handed down by the Court of Military Ap- 
peals, the post-trial review by the staff legal 
officer has been given increased appellate atten- 
tion. Although previously concerned with 
various portions of the review, not until Grice 
and Fields did the Court explore the law appli- 
cable to “this most important aspect of the sys- 
tem of justice established by the Uniform Code 
of Military Justice.” * 


FOLLOWING IS A closer look into those areas 
which have most frequently been in focus in 
litigation, with reference to the latest Court 
cases and with suggestions where appropriate. 

Except in cases of an acquittal, the Uniform 
Code does not undertake to delineate the man- 
datory requirements of the post-trial review. 
The Manual, however, at paragraph 85b, pre- 
scribes the form and content of the staff legal 
officer’s review in this manner: 

. .. The review will include a summary of the evi- 
dence in the case, his opinion as to the adequacy and 
weight of the evidence and the effect of any error or 
irregularity respecting the proceedings, and a specific 
recommendation as to the action to be taken. Reasons 





*Captain Frederick D. Clements, U.S. Marine Corps, is presently 
under orders to the First Marine Air Wing, having completed a 
tour of duty in the Office of the Judge Advocate General with the 
Appellate Defense Division. Captain Clements received the LL.B. 
in 1949 and the LL.M. in 1950 from the Woodrow Wilson Law 
School. He is a member of the Bar of the State of Georgia and 
the American Bar Association. 

1. UCMJ Art. 61, 65(b); MCM 1951, par. 85a. See 1955 NS MCM, 
sec. 0115, for action on record of joint or commen trial and in 
companion cases. 

2. 8 USCMA 166, 23 CMR 390. 

3. 9 USCMA 70, 25 CMR 332. 

. Ibid at 72, 25 CMR 334. 
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for both the opinion and the recommendation will be 
stated. 


In the Fields case, the Court set out the mini- 
mum requirements for the post-trial review by 
breaking down paragraph 85b, supra. The re- 
view of every general court-martial case which 
results in conviction must contain: ° 

1. A summary of the evidence. 

2. The reviewer’s opinion as to: 

a. The adequacy and weight of the evidence. 
b. The effect of any error or irregularity. 

3. A specific recommendation as to the action to be 

taken. 

4. Reasons for both the opinions and the recommen- 

dation. 


Of course, where the accused has either judi- 
cially confessed or pleaded guilty, step 2a may 
be appropriately abbreviated. 

As indicated above, the staff legal officer must 
include in his review his opinion as to the “ade- 
quacy” and “weight” *® of the evidence, sup- 
ported by his reasons for such opinion. Both 
the legal and the factual sufficiency of the evi- 
dence must be appraised.? Thus, the reviewer 
cannot stop with the mere generality that the 
evidence is “legally sufficient’ *; he must also 
make factual evaluation of the evidence. 

The standard to be employed by the staff legal 
officer in determining the factual sufficiency of 
evidence is set forth in the Grice case. Therein, 
the Court stated that before a finding of guilty 
can be approved, the convening authority must 
be satisfied beyond a reasonable doubt of the 
guilt of the accused. With regard to the staff 
legal officer’s advisory function it was said that: 

. . it is incumbent upon the staff judge advocate to 
apply the same legal standards that would be employed 
by the convening authority in determining a given legal 
problem. A staff judge advocate has no command au- 
thority and no test is to be applied by him except in his 
capacity as legal adviser to the commander. His ad- 

5. Also applicable to special court-martial involving a sentence of 
bad conduct discharge. See MCM 1951, par. 94a(3); 1955 NS 
MCM, sec. 0117e. 

6. The term “adequacy” refers to the legal sufficiency of the evi- 
dence; the term “weight” refers to the factual sufficiency of the 
evidence. See U.S. v. Fields, supra. 

7. U.S. v. Westrich, 9 USCMA 82, 25 CMR 344; U.S. v. Reese, 9 
USCMA 205, 25 CMR 467; U.S. v. Pharis, 9 USCMA 219, 25 
CMR 481; U.S. v. Coonley, 9 USCMA 256, 26 CMR 36. 

8. U.S. v. Arthur, 9 USCMA 81, 25 CMR 343; to same effect: U.S. 


v. Lane, 9 USCMA 369, 26 CMR 149; U.S. v. Dunn, 9 USCMA 
388, 26 CMR 168. 
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vice, therefore, must utilize the standards that the com- 
mander himself would use.° 


Thus, the Court announced the rule that the 
staff legal officer and the convening authority 
must in their respective actions apply the trial 
level standard of fact sufficiency—that of rea- 
sonable doubt—in determining the sufficiency 
of the evidence. 


THE STAFF LEGAL OFFICER in his review 
should inform the convening authority that he 
used the “reasonable doubt” standard in giving 
his opinion. And he should advise the conven- 
ing authority that he too must measure the evi- 
dence by the same calipers.*° This is no place 
for ambiguous, indirect language for a new re- 
view will be required where the language em- 
ployed in this respect demonstrates a deviation 
from the “reasonable doubt” rule.” 

In United States v. Morris,“ the Court held 
that where the advice is misleading as to one 
offense and correct as to another, the review is 
still defective since the offenses are considered 
separately by the convening authority. Of 
course, if when considered as a whole, the re- 
view is not misleading, isolated inaccuracies may 
be disregarded." 

It cannot be overemphasized that the review 
“must do more than summarize; it must also 
advise.” ** Ina word, the review must contain 
a reasoned evaluation. In United States v. 
Bennie» the Court held insufficient a review 
wherein, while summarizing the evidence and 
expressing his opinion as to its sufficiency, the 
staff legal officer failed to state the rationale for 
his opinion. The Court reasoned that in a case 
involving disputed questions of fact, ‘‘a mere 
summarization of the testimony does not neces- 
sarily point to the correct conclusion. Ra- 
tionalization is required. And if the reasons 
offered for the conclusions are not persuasive, 
the conclusion may be unsound.” ** 

9. U.S. v. Grice, supra, at 168, 23 CMR 392. 

10. U.S. v. Howes, 9 USCMA 78, 25 CMR 340; U.S. v. Acker, 9 
USCMA 80, 25 CMR 342; U.S. v. Skees, 10 USCMA 285, 27 
CMR 359. 

Note: Standard provisions which should be included in the 
review are set out in JAG Itr 324 of 4 Nov 1957, subj: Staff 
Legal Officer’s Review—Required Contents to Insure Legal 
Sufficiency thereof. Also see JAG PERSONAL LETTER 5-59 
of 20 Oct 1959, Item 7, for suggested advice designed to inform 
the reviewing authority of his responsibilities. 

11. U.S. v. Johnson, 8 USCMA 173, 23 CMR 397; U.S. v. Jenkins, 
8 USCMA 274, 24 CMR 84; U.S. v. Powell, 8 USCMA 373, 24 
CMR 183; U.S. v. Bouie, 9 USCMA 228, 26 CMR 8, 

12. 8 USCMA 755, 25 CMR 259. 

13. Ibid.; to same effect: U.S. v. Coleman, 8 USCMA 758, 25 CMR 
262. 

14. U.S. v. Withrow, 8 USCMA 728, 25 CMR 232; U.S. v. Flemings, 
8 USCMA 729, 25 CMR 233; U.S. v. Westrich, 9 USCMA 82, 25 
CMR 344; U.S. v. Jemison, 10 USCMA 472, 28 CMR 38, 


15. 10 USCMA 159, 27 CMR 233. 
16. Ibid. at 160, 27 CMR 234, 
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No LESS IMPORTANT is the requirement | 


that the review, specifically the clemency por- 
tion, be “individualized,” that is, that it 
deals with the merits of the particular accused. 
Policy pronouncements, directives, or refer- 
ences to customs of the service allegedly limit- 
ing the authority of the convening authority to 
ameliorate a sentence should not be referred to 
in the review.’? Nor should the convening au- 
thority be advised that a reduction of the sen- 
tence should be effected at some level of appel- 
late review rather than at the convening 
authority level. In United States v. Papciak * 
the review came to grief because the staff legal 


officer stated therein that the flagrancy of the | 


offense outweighed any mitigating factors that 
might justify reduction of the sentence “at this 
level.” It was in effect held that such advice 
might have caused the convening authority to 
abdicate his clemency power to a higher level 
of review. 

Just as the review may be deficient because 
it omits mention or discussion of one of the re- 
quired components set out above, it may go far 
the other way and bring in data from outside 
the record of trial. Such a procedure is not 
per se bad and the Court has, in fact, endorsed 
it, subject to certain limitations. 

Although in determining an appropriate sen- 
tence a convening authority should give consid- 
eration to many factors,” and may consult a 
wide range of sources,” it is improper for him 
to consider adverse matter obtained from out- 
side the record of trial without affording the 
accused an opportunity to rebut or explain the 
same.” Just what is or is not “adverse” to the 
accused depends upon the facts in the particu- 
lar case. 

In general, it may be stated that “adverse 
matter” consists of derogatory statements by 
third parties of which the accused had no 
knowledge. To be deemed adverse to the ac- 
cused, the extra-record matter does not have 
to refer to the offenses charged. Thus, where 
the detrimental matter consisted of statements 
concerning acts of misconduct entirely sepa- 
rate from the offenses tried, it was held that the 
accused had been denied his day before the con- 
vening authority for he had been furnished no 
opportunity to show the possible falsity or in- 
17. U.S. v. Doherty, 5 USCMA 287, 17 CMR 287; U.S. v. Wise, 6 


USCMA 472, 20 CMR 188; U.S. v. Plummer, 7 USCMA 630, 23 
CMR 94, 

18. 7 USCMA 412, 22 CMR 202, 

19. U.S. v. Barrow, 9 USCMA 343, 26 CMR 123. 

20. U.S. v. Lanford, 6 USCMA 371, 20 CMR 87. 

21. U.S. v. Griffin, 8 USCMA 206, 24 CMR 16. 
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accuracy of the misconduct considered by the 
convening authority.” 

Of course, if the derogatory information was 
furnished by the accused it would be of no sub- 
stantial benefit to afford him an opportunity to 
deny it.?* 

The rule that the accused must be afforded an 
opportunity to rebut or explain unfavorable 
matters from outside the record applies to mili- 
tary impressions and evaluations of the accused 
expressed by others. Although there would 
appear to be little that the accused can do to 
challenge a purely personal opinion of his worth 
to the military establishment or his value as an 
individual, frequently the impression or recom- 
mendation is fortified by the facts upon which 
it is based. If these facts are derogatory, the 
accused must be accorded an opportunity to 
meet them.** 

That previous nonjudicial punishment re- 
corded in the accused’s service record may be 
considered by the convening authority without 
affording the accused an opportunity to rebut 
or explain is considered in two principal cases. 
In United States v. Lanford,” the convening au- 
thority’s action contained the statement that in 
approving the sentence he had considered the 
entire service record of the accused. This state- 
ment was followed by the recital of certain en- 
tries from various sections of the accused’s serv- 
ice record which were of a commendable nature. 
Also set out was a list of nine nonjudicial punish- 
ments imposed on the accused during his current 
enlistment. All the matter was apparently noted 
in compliance with a directive from the Chief 
of Naval Personnel.” In upholding the pro- 
cedure prescribed by the directive, the Court 
held that a convening authority is authorized 
to refer to all information relevant to the sen- 
tence which is contained in the accused’s service 
record, but there was no decision here that the 
accused did not get an opportunity to rebut. 

In the second case, United States v. Owens,” 
the Court upheld the procedure prescribed by a 
Marine Corps Order” pursuant to which the 
convening authority included in his action a sum- 
mary of entries from the accused’s service rec- 
ord which included previous disciplinary pun- 
ishments imposed at office hours by his Company 
22. 





Ibid.; U.S. v. Vara, 8 USCMA 651, 25 CMR 155; U.S. v. Payne, 9 
USCMA 40, 25 CMR 302. 

U.S. v. Bugros, 9 USCMA 276, 26 CMR 56; U.S. v. Jackson, 9 
USCMA 298, 26 CMR 78; U.S. v. Barrow, supra. 

U.S. v. Sarlouis, 9 USCMA 148, 25 CMR 410. 

U.S. v. Lanford, supra. 

BUPERS Instruction 1626.13, October 7, 1954; pertinent provi- 
sions of the directive are contained in paragraphs 2 and 3. 

11 USCMA 240, 29 CMR 56. 

Marine Corps Order 5814.1, 1 April 1956, para. 3. 


24. 
25. 
26. 


27. 
28. 
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Commander. In holding that the convening au- 
thority was under no duty to afford the accused 
an opportunity to rebut or explain the instances 
of punishment, the Court said that: 

Previous nonjudicial punishment is a factor which 
may be considered by the convening authority in review 
of the sentence. As the subject of the punishment, the 
accused obviously has knowledge of it. We take judicial 
notice of the fact that he also knows the punishment is 
made a matter of official report and is included in his 
service record. In our opinion, he must reasonably ex- 
pect that this record will be scrutinized by the convening 
authority to determine whether he should or should not 
mitigate the sentence adjudged by the court-martial. 
As long as the imposition of previous punishment re- 
mains a matter of record, the accused cannot refute or 
rebut it as a fact, which he might be able to do were it 
mere rumor, or report of other alleged misdeeds. As 
far as the fact of punishment is concerned, there is for 
the accused no “other side of the coin.” True, he may 
explain the circumstances that led to the punishments, 
but there is nothing unfair about the convening au- 
thority’s consideration of the record of punishments.” 


SINCE IN PRACTICE the convening authority 
relies heavily on the information contained in 
the review, the burden falls on the staff legal 
officer to exercise extreme caution in this area. 
The Court has suggested a solution to the ad- 
verse matter problem by recommending that a 
copy of the post-trial review, or at least the por- 
tion thereof containing the adverse comments, 
be served upon the accused or his counsel prior 
to action by the convening authority, and early 
enough so that a reply may be submitted. This 
certainly seems a safe procedure and should 
result in a general improvement of reviews. The 
knowledge that the accused will be in a position 
to challenge directly the statements appearing 
in the review can only result in impressing upon 
reviewers the importance of accurate, complete 
and independent consideration of each record. 

The Court measures the effect of an error in 
this area by the usual doctrine of prejudice. 
Thus, if it appears that the inclusion of de- 
rogatory information in the staff legal officer’s 
review had little or no effect on the convening 
authority’s action, the fact that the accused was 
not afforded an opportunity to rebut or explain 
the same is of no import.** Despite these af- 
firmances, staff legal officers had best seek firmer 
footing and serve on the accused or his counsel 
a copy of the clemency discussion in the review, 
and then state in the review that opportunity 


29. U.S. v. Owens, supra, at 243. 

30. See U.S. v. Vara, supra; also U.S. v. Smith, 9 USCMA 145, 25 
CMR 407. 

31. U.S v. Taylor, 9 USCMA 34, 25 CMR 296; U.S. v. Williams, 9 
USCMA 36, 25 CMR 298; U.S. v. Smith; U.S. v. Bugros, both 
supra. 
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to rebut had been tendered. Failure of an ac- 
cused to take advantage of said opportunity 
precludes his objecting to the convening au- 
thority’s right to consider such matter. 

It is a well-settled principle of military law 
that a convening authority, in approving a 
court-martial’s finding of guilt, is limited to the 
evidence adduced in the record of trial.” It is 
equally well settled that a convening authority 
is not limited to the record in acting to disap- 
prove either findings or sentence or any part 
thereof.** Thus, the staff legal officer must 
narrow the convening authority’s right to go 
outside the record in basing a disapproval of 
findings or in sentence action. In United 
States v. Massey ** the staff legal officer was in 
possession of the results of a lie detector test 
and sodium pentothal tests, which results were 
favorable to the accused on the issue of his guilt 
or innocence of the offenses charged. In his 
post-trial review, the staff legal officer discussed 
the results of these tests but advised the con- 
vening authority that he could not consider 
them in exercising his discretion to set aside 
the findings of guilt. In holding that such ad- 
vice was erroneous, the Court pointed out that 
the staff legal officer may freely express his 
own conclusions as to the import of extra-rec- 
ord matters, but he commits error when he cre- 
ates the impression that the convening author- 
ity would err in law were he to consider outside 
facts and information. 

If the staff legal officer cannot limit the con- 
vening authority’s field of vision on review, the 
obverse question is whether he must assist the 
latter by bringing to his attention such extra- 
record material. In United States v. Martin,® 
the accused had, prior to trial, subjected him- 
self to two lie detector examinations. The re- 
sults of one of the tests was favorable to the 
accused on the question of guilt of the offenses 
charged, while the results of the other test 
reached a contrary conclusion. The post-trial 
review contained no mention of either test. 
_ The accused complained that the staff legal of- 
ficer should have apprised the convening au- 
thority of the results of these tests. An unani- 
mous Court held that the staff legal officer was 
under no affirmative legal duty to bring such 
matter to the attention of the convening author- 
ity. The Court went on to lay down a rule of 
thumb, viz: 

(1) It is entirely within the discretion of the staff legal 
officer whether to include in his review any extra- 
record material favorable to the accused. 


32. U.S. v. Duffy, 3 USCMA 20, 11 CMR 20. 

33. U.S. v. Massey, 5 USCMA 514, 18 CMR 138. 
34. Ibid. 

35. 9 USCMA 84, 25 CMR 346. 
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(2) Where the nature of the extra-record matter is of 
such quantity and quality and from such reputable 
sources that to deprive the convening authority of 
the benefit of such information might “possibly re- 
sult in a miscarriage of justice” * then the staff legal 
officer will be expected to acquaint the convening 
authority with such information to the end that 
“substantial justice be done.” ” 

The foregoing rule also applies to information 

concerning the sentence.** 


In SUMMARY, a thorough, critical, fair and 
impartial review will occasion the author no 
difficulty at the appellate level. Mature reflec- 
tion as to the purpose of the review suggests 
that the Court of Military Appeals has not over- 
emphasized its importance. It does not appear 
that the standards laid down by the Court for 
the review are so stringent as to impose any 
burden upon the staff legal officer. Rather, 
judicial treatment of the review at net value 
has amounted to no more than a spelling out of 
standards necessarily implied from the statu- 
tory and Manual provisions. 

Can it be said that in any manner the Court 
has imposed any obligation in connection with 
the review which goes beyond the requirements 
of a full and fair consideration of the merits 
of the particular case and the accused? 





36. Ibid. at 87, 25 CMR 349. 
37. Ibid. 
38. U.S. v. Jemison, supra. 





STATE OF THE LAW (Continued from page 24) 


As can be seen, the first two sentences purport to pro- 
vide a general guide line for the commanding officer 
so that he may appropriately select his course of action 
for punishment. The next two sentences describe of- 
fenses which involve moral turpitude or which author- 
ize the death penalty or one year or more of confine- 
ment at hard labor and these are held to be outside the 
scope of Article 15. Finally, this paragraph enumer- 
ates offenses which the drafters of the manual consider 
more serious than the average offense tried by summary 
courts-martial and it is stated that these offenses should 
not ordinarily be treated as minor. In the absence of 
Congressional mandate the last phrase of the regula- 
tory material opened the door for a wide discretionary 
area. Consequently the “abuse of discretion” rule pre- 
viously utilized by the Army was carried over into 
Code decisions.’ 

The Navy, not unlike the other services, followed this 
same line of reasoning after adoption of the Code. In 
an administrative opinion issued by the Judge Advocate 
General, it was held that if a Commanding Officer, or an 

(Continued on page 34) 

9. See U.S. v. Yray, ACM 5616, 10 CMR 618, Holding 5 days AWOL 
a minor offense, therefore no abuse of discretion on part of C.O. 
to punish under Art. 15, also U.S. v. Savage, CM 392073 (un- 
published) No abuse on Art. 89 charge; U.S. v. Thomas CM 


398308 (unpublished) No abuse on Art. 91 (Disrespect to NCO) 
charge. 
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LAW OF DISRESPECT (Continued from page 28) 


dence enough to lead a reasonable person to con- 
clude that the accused’s capacity for recognition 
has been impaired through his overindulgence.”° 
To constitute a defense, the evidence must show 
the intoxication to be such as either to destroy 
or impair seriously the ability of the accused to 
understand the existence of the relationship of 
subordinate to superior.” 


The same considerations which demand 
proper instructions on the issue of knowledge 
may also require treating matter in extenua- 
tion as inconsistent with a plea of guilty.” 


In PLEADING AND proving an offense involv- 
ing disrespect, it is essential that the disrespect- 
ful language or conduct be shown to have been 
directed toward the person named in the speci- 
fication.”® It is sufficient, in the case of a su- 
perior officer, that vile or obscene language is 
used in his presence, even though it relates to 
another.*° But, where the accused is charged 
with using improper language toward a named 
person, he cannot be found guilty of using such 
words toward another, not named." A vari- 
ance, however, between words alleged and those 
proved will not normally be fatal; ** nor will a 
failure to allege time, date, or place with 
preciseness.** 

A novel defense to a charge of disrespectful 
language toward a superior officer has been 
urged where the officer was acting illegally and 
so provoked the verbal onslaught. Opprobrious 
words, however, do not amount to an action in 
self-defense and the accused does not excuse his 
actions even under such circumstances.** The 
prosecution is also precluded from showing an 
accused’s guilt of disrespect based on a prior 
quarrelsome disposition.*® 





26. U.S. v. Craig, 2 USCMA 650, 10 CMR 148 (1953); Brown, 11 
CMR 332, supra, Note 22; U.S. v. Matheny, 10 CMR 519 (1953); 
U.S. v. Lawrence, 10 CMR 767 (1953), petition for rev. denied, 12 
CMR 204. 

27. U.S. v. St. Pierre, 3 USCMA 33, 11 CMR 33 (1953). 

. Johnson, supra, Note 11; Kloby, supra, Note 11. 

29. MCM, 1951 par, 168, 170d; Whitaker, supra, Note 12; O’Shea 
supra, Note 13. 

30. Moore, supra, Noce 9. 

. U.S. v. Robinette and Maxwell, 15 CMR 565 (1954). 

32. Doby, supra, Note 8. 

33. Franks, supra, Note 21; Gardner, supra, Note 9. 

. U.S. v. St. Croix, 18 CMR 465 (1955), petition for rev. denied, 

6 USCMA 812 (1955). 

Beaty, supra, Note 6; Whitaker, supra, Note 12. 

U.S. v. Noreiga, 20 CMR 893 (1955), remanded on other grounds, 

7 USCMA 196, 21 CMR 322 (1956); Williams, supra, Note 22; 

U.S. v. Nicholas, 14 CMR 683 (1954); Brown, supra, Note 4; 

Matheny, supra, Note 26. The lesser offense is usually found 

by reason of failure in some particular to plead the principal 

offense properly. To permit a finding in the lesser degree, proper 
instructions to that effect must have been given. Nicholas, supra. 

See also, Note 21, supra, 


35. 
36. 


33 


CLosELY AKIN TO disrespect, and frequently 
found as a lesser included offense,* is the of- 
fense of provoking and reproachful words or 
gestures, in violation of Article 117 of the Code. 
The offense involves, simply, conduct against 
another, subject to the Code, which tends to in- 
duce a breach of the peace.** The offense is 
separate from the disorderly conduct denounced 
by Article 134 and is designed specifically to pre- 
vent disturbances within the military com- 
munity.** The offense requires only that the of- 
fensive conduct be reasonably calculated to pro- 
vide a disturbance; * there is no specific intent,*° 
nor is the accused’s knowledge of the victim’s 
status an element of the offense.** The concept 
of “presence”, involved in the direction of the 
improper conduct, is not so narrow, i.e., sight 
or hearing, as in disrespect offenses. One may 
be guilty of using provoking or reproachful 
words or gestures even though the other’s back 
is turned.*? 

Having inquired into the law of the offense 
which he must try, counsel is now in a position 
to present his facts to the court in the light of 
his interest in the case. He must be alert to the 
need for appropriate instructions and tutored 
in the rules of evidence. Once the evidence is 
before the court and it has received proper guid- 
ance for its determination, counsel may listen 
for the “sounds” which the facts have spoken. 
37. MCM, 1951 par. 196; U.S. v. Bowden, 24 CMR 540 (1957), 
petition for rev. denied, 24 CMR 311. “Breach of the peace” 
is defined in MCM, 1951 par. 195, and also in the dissenting 
opinion in U.S. v. Hazard, 8 USCMA 530, 25 CMR 34 (1957). 
Bowden, supra, Note 37; Spigner, supra, Note 1. 

Words and gestures are not “provoking” or “reproachful’”’ unless 


likely to induce a breach of the peace. U.S. v. Skinner, 24 CMR 

427 (1957). 

The criminal intent is “general’’, the same as attends disorderly 

conduct under Article 134. Bowden, supra, Note 37; Nicholas, 

supra, Note 36. 

U.S. v. Lacy, 10 USCMA 164, 27 CMR 238 (1959), concurring 

opinion; Bowden, supra, Note 37. Intoxication of the accused 

does not seem to make any difference, as it is the tendency to 
provoke disorder rather than the victim’s identity which is 

involved. But see, U.S. v. Welsh, 15 CMR 573 (1954). 

. As noted by a Board of Review, the words or gestures may 
incite a companion of the victim or other witness. Further, the 
victim cannot be expected to continue unaware of the provoca- 
tive action behind his back. See U.S. v. Hughens, 14 CMR 509 
(1954). 





38. 
39. 


40. 


41. 
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STATE OF THE LAW (Continued from page 32) 
officer exercising general courts-martial jurisdiction of 
a person, in the exercise of his discretion, elected to 
treat an offense as minor, and the offense was such that 
reasonable minds could vary as to whether it was major 
or minor, and non-judicial punishment was imposed, 
then that authority would be bound by his election. On 
the other hand, if superior authority did not consider 
such an offense minor then he could refer the matter 
to a trial by court-martial, providing he did not become 
an accuser, and the issue as to whether non-judicial 
punishment was a bar would then be determined by 
judicial process.” This latter process would, of course, 
entail a decision by the law officer (President of a Spe- 
cial Court-Martial) providing the accused made a 
timely motion at trial to dismiss the charge on grounds 
of former punishment. Thereafter the decision on this 
motion, if not granted, would be reviewed by the normal 
appellate processes. Two such cases reached Naval 
Boards of Review prior to the Fretwell case” In 
United States v. Fisher the charge involved larceny and 
a Board of Review upheld the denial for relief on 
grounds of former punishment pointing out the fact 
that larceny involved moral turpitude and was therefore 
clearly not a minor offense as set forth in paragraph 
128(b) of the Manual for Courts-Martial, 1951. In 
their reasoning they applied the felony and moral turpi- 
tude tests established by the Court of Military Ap- 
peals.“ In United States v. Mahoney, the case involved 
an officer charged with drunk and disorderly conduct in 
a public place. Reciting the history of former punish- 
ment and the current holdings of the Army and Air 
Force on the “abuse of discretion” theory, the Board of 
Review held that trial in this case was barred under 
Article 15(e), UCMJ, because the offense was neither 
one which could be classified as a felony nor did it in- 
volve moral turpitude. Additionally, it was noted that 
to consider the offense serious, purely because this man 
was an officer, would deny him any right granted by 
Article 15(e).” 


THE BOARD OF REVIEW in the Fretwell case, after 
thorough recitation of the facts, had held that drunken- 
ness aboard ship while in a duty status was a serious 
offense, whether committed by an officer or an enlisted 
man, and was an infraction against the rules of good 
conduct which was normally dealt with by court-martial 
and not by Article 15 punishment.* This appeared to 
conflict with all previous holdings because the offense of 
drunk on duty chargeable under Article 112 did not fall 
into the classification of either a felony nor a crime in- 
volving moral turpitude. It was clearly an offense 
within the “discretionary” area and one on which reason- 
able minds could differ concerning classification as 
“major” or “minor”. Consequently, the problem was 
certified to the Court of Military Appeals for resolution. 





10. JAG (Navy) 324:cas, Bnd #439-58 (unpublished). 

11. U.S. v. Fisher, NCM 56 02509, 22 CMR 676; U.S. v. Mahoney, 
NCM 58 01699, 27 CMR 898. 

12, U.S. v. Moore, 5 USCMA 687, 18 CMR 311. 

13. Cf. U.S. v. Smith, 10 USCMA 153, 27 CMR 227; United States v. 
Claypool, 10 USCMA 302, 27 CMR 376. 

14. U.S. v. Fretwell, NCM 59 01477 (unpublished) decided 30 Nov. 
1959. 
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In a split decision, the majority affirmed the holding 
of the Board of Review. In aid of their determination 
that this offense was serious, the two judges noted the 
helpfulness of an earlier court decision in United States 
v. Moore, supra, wherein it was held that an offense 
carrying a penalty of more than one year’s confinement 
or which permitted a dishonorable discharge could be 
equated to a felony. Here followed a citation of the 
Fisher, Yray and Mahoney cases indicating an agree- 
ment with the application of the felony and moral turpi- 
tude tests in those cases. The majority opinion also 
expressed an agreeance with the Board of Review that 
their rule should not depend upon whether the accused 
was an officer or an enlisted man. Thereafter, however, 
they described the “precise measuring rod” in the Fret- 
well case as the fact that the accused’s misconduct was 
punishable by “dishonorable separation” based upon the 
fact that the Table of Maximum Punishments listed a 
punitive discharge and nine months incarceration for 
a breach of Article 112. Finally the holding is bol- 
stered by an opinion that the facts and circumstances of 
this particular case illustrated “a greater degree of 
criminality than is involved in the average offense tried 
by summary court-martial.” Since the punitive dis- 
charge allowed by the Table of Maximum Punishments 
for Article 112 is only a bad conduct discharge, it would 
appear that any offense for which a punitive discharge 
is permitted must now be considered a serious offense. 


In SUMMARY, the Fretwell decision appears to give 
the judicial sanction of our highest military court to the 
description of a minor offense as it is set forth in Para- 
graph 128b of the Manual for Courts-Martial. Addi- 
tionally, this decision sets forth the possibility of 
imposition of a punitive discharge as another line of 
demarcation between the minor and serious offense. 
Thus, offenses involving moral turpitude, those which 
can be classified as felonies and those for which a puni- 
tive discharge is imposable under the Table of Maxi- 
mum Punishments are all clearly serious offenses when 
considering a plea in bar of trial premised on former 
punishment. On the other hand, when the offense is 
of a lesser degree of criminality and falls into the 
category where reasonable minds may vary, then the 
criteria governing the decision will be the nature of 
the offense, the time and place of its commission, the 
person committing it and whether it involves a greater 
degree of criminality than the average offense tried by 
summary court-martial.” As noted by the dissenting 
judge in the Fretwell case, this rule provides a wide 
latitude for individual reaction to each set of facts. 
Consequently, it appears in the future that whenever 
a plea of former punishment is raised involving an 
offense falling within the discretionary area, the case 
must run the complete gamut of appellate review before 
certainty on the motion can be realized. 


LT COL EARL W. JOHNSON, USMC 
Office of the Judge Advocate General 


15. Para. 128(b), MCM, 1951; also see U.S. v. Williams, 10 USCMA 
615, 28 CMR 18. 

NOTE: After the preparation of this article, U.S. v. Harding, — 
USMA — #13880 (22 July 1960), held an assault consummated by 
a battery, where victim’s jaw is broken and teeth splintered, is a 
serious offense. 
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TEXT OF RULES: PREVENTING COLLISIONS AT SEA 
Reprint of Annex B to the Final Act of the SOLAS Conference of 1960, dated 17 June 1960. 





PART A—PRELIMINARY AND DEFINITIONS 
RULE 1 


(a) These Rules shall be followed by all vessels and 
seaplanes upon the high seas and in all waters con- 
nected therewith navigable by seagoing vessels, except 
as provided in Rule 30. Where, as a result of their 
special construction, it is not possible for seaplanes to 
comply fully with the provisions of Rules specifying 
the carrying of lights and shapes, these provisions shall 
be followed as closely as circumstances permit. 

(b) The Rules concerning lights shall be complied 
with in all weathers from sunset to sunrise, and during 
such times no other lights shall be exhibited, except 
such lights as cannot be mistaken for the prescribed 
lights or do not impair their visibility or distinctive 
character, or interfere with the keeping of a proper look- 
out. The lights prescribed by these Rules may also be 
exhibited from sunrise to sunset in restricted visibility 
and in all other circumstances when it is deemed 
necessary. 

(c) In the following Rules, except where the context 
otherwise requires: 


(i) the word “vessel” includes every description of 
water craft, other than a seaplane on the water, 
used or capable of being used as a means of trans- 
portation on water; 

(ii) the word “seaplane” includes a flying boat and 
other aircraft designed to manoeuvre on the 
water; 

(iii) the term “power-driven vessel” means any vessel 
propelled by machinery; 

(iv) every power-driven vessel which is under sail and 
not under power is to be considered a sailing 
vessel, and every vessel under power, whether 
under sail or not, is to be considered a power- 
driven vessel ; aa 

(v) a vessel or seaplane on the water is “under way” 
when she is not at anchor, or made fast to the 
shore, or aground; 

(vi) the term “height above the hull” means height 
above the uppermost continuous deck; 

(vii) the length and breadth of a vessel shall be her 
length overall and largest breadth; 

(viii) the length and span of a seaplane shall be its 
maximum length and span as shown in its certifi- 
cate of airworthiness, or as determined by meas- 
urement in the absence of such certificate; 

(ix) vessels shall be deemed to be in sight of one an- 
other only when one can be observed visually 
from the other; 

(x) the word “visible,” when applied to lights, means 
visible on a dark night with a clear atmosphere; 

(xi) the term “short blast” means a blast of about 
one second’s duration; 

(xii) the term “prolonged blast” means a blast of from 
four to six seconds’ duration; 


(xiii) the word “whistle” means any appliance capable 
of producing the prescribed short and prolonged 
blasts; 

(xiv) the term “engaged in fishing” means fishing with 
nets, lines or trawls but does not include fishing 
with trolling lines. 

PART B—LIGHTS AND SHAPES 
RULE 2 

(a) A power-driven vessel when under way shall 

carry: 

(i) On or in front of the foremast, or if a vessel with- 
out a foremast then in the forepart of the vessel, 
a white light so constructed as to show an un- 
broken light over an arc of the horizon of 225 
degrees (20 points of the compass), so fixed as 
to show the light 112% degrees (10 points) on 
each side of the vessel, that is, from right ahead 
to 22% degrees (2 points) abaft the beam on 

- either side, and of such a character as to be visible 
at a distance of at least 5 miles. 

(ii) Either forward or abaft the white light prescribed 
in sub-section (i) a second white light smilar in 
construction and character to that light. Vessels 
of less than 150 feet in length shall not be re- 
quired to carry this second white light but may 
do so. 

(iii) These two white lights shall be so placed in a 
line with and over the keel that one shall be at 
least 15 feet higher than the other and in such a 
position that the forward light shall always be 
shown lower than the after one. The horizontal 
distance between the two white lights shall be 
at least three times the vertical distance. The 
lower of these two white lights or, if only one is 
carried, then that light, shall be placed at a 
height above the hull of not less than 20 feet, 
and, if the breadth of the vessel exceeds 20 feet, 
then at a height above the hull not less than such 
breadth, so however that the light need not be 
placed at a greater height above the hull than 
40 feet. In all circumstances the light or lights, 
as the case may be, shall be so placed as to be 
clear of and above all other lights and obstruct- 
ing superstructures. 

(iv) On the starboard side a green light so con- 
structed as to show an unbroken light over an 
are of the horizon of 112% degrees (10 points 
of the compass), so fixed as to show the light 
from right ahead to 22% degrees (2 points) 
abaft the beam on the starboard side, and of such 
a character as to be visible at a distance of at 
least 2 miles. 

(v) On the port side a red light so constructed as 
to show an unbroken light over an arc of the 
horizon of 112% degrees (10 points of the com- 
pass), so fixed as to show the light from right 
ahead to 22% degrees (2 points) abaft the beam 
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on the port side, and of such a character as to 
be visible at a distance of at least 2 miles. 
The said green and red sidelights shall be fitted 
with inboard screens projecting at least 3 feet 
forward from the light, so as to prevent these 
lights from being seen across the bows. 

(b) A seaplane under way on the water shall carry: 


(vi) 


(i) In the forepart amidships where it can best be 
seen a white light, so constructed as to show an 
unbroken light over an are of the horizon of 
220 degrees of the compass, so fixed as to show 
the light 110 degrees on each side of the seaplane, 
namely, from right ahead to 20 degrees abaft 
the beam on either side, and of such a character 
as to be visible at a distance of at least 3 miles. 
On the right or starboard wing tip a green light, 
so constructed as to show an unbroken light over 
an arc of the horizon of 110 degrees of the com- 
pass, so fixed as to show the light from right 
ahead to 20 degrees abaft the beam on the star- 
board side, and of such a character as to be vis- 
ible at a distance of at least 2 miles. 

On the left or port wing tip a red light, so con- 
structed as to show an unbroken light over an 
arc of the horizon of 110 degrees of the compass, 
so fixed as to show the light from right ahead 
to 20 degrees abaft the beam on the port side, 
and of such a character as to be visible at a 
distance of at least 2 miles. 


(ii) 


(iii) 


RULE 3 


(a) A power-driven vessel when towing or pushing 
another vessel or seaplane shall, in addition to her 
sidelights, carry two white lights in a vertical line one 
over the other, not less than 6 feet apart, and when 
towing and the length of the tow, measuring from the 
stern of the towing vessel to the stern of the last vessel 
towed, exceeds 600 feet, shall carry three white lights 
in a vertical line one over the other, so that the upper 
and lower lights shall be the same distance from, and 
not less than 6 feet above or below, the middle light. 
Each of these lights shall be of the same construction 
and character and one of them shall be carried in the 
same position as the white light prescribed in Rule 
2(a)(i). None of these lights shall be carried at a 
height of less than 14 feet above the hull. In a vessel 
with a single mast, such lights may be carried on the 
mast. 

(b) The towing vessel shall also show either the stern 
light prescribed in Rule 10 or in lieu of that light a small 
white light abaft the funnel or aftermast for the tow 
to steer by, but such light shall not be visible forward 
of the beam. 

(c) Between sunrise and sunset a power-driven vessel 
engaged in towing, if the length of tow exceeds 600 feet, 
shall carry, where it can best be seen, a black diamond 
shape at least 2 feet in diameter. 

(d) A seaplane on the water, when towing one or 
more seaplanes or vessels, shall carry the lights pre- 
scribed in Rule 2(b) (i), (ii) and (iii) ; and, in addition, 


she shall carry a second white light of the same con- 


struction and character as the white light prescribed in 
Rule 2(b) (i), and in a vertical line at least 6 feet above 
or below such light. 


RULE 4 


(a) A vessel which is not under command shall carry, 
where they can best be seen, and, if a power-driven 
vessel, in lieu of the lights prescribed in Rule 2(a) (i) 
and (ii), two red lights in a vertical line one over the 
other not less than 6 feet apart, and of such a character 
as to be visible all around the horizon at a distance of 
at least 2 miles. By day, she shall carry in a vertical 
line one over the other not less than 6 feet apart, where 
they can best be seen, two black balls or shapes each not 
less than 2 feet in diameter. 

(b) A seaplane on the water which is not under com- 
mand may carry, where they can best be seen, and in 
lieu of the light prescribed in Rule 2(b) (i), two red 
lights in a vertical line, one over the other, not less than 
3 feet apart, and of such a character as to be visible all 
round the horizon at a distance of at least 2 miles, and 
may by day carry in a vertical line one over the other 
not less than 3 feet apart, where they can best be seen, 
two black balls or shapes, each not less than 2 feet in 
diameter. 

(c) A vessel engaged in laying or in picking up a 
submarine cable or navigation mark, or a vessel engaged 
in surveying or underwater operations, or a vessel en- 
gaged in replenishment at sea, or in the launching or 
recovery of aircraft when from the nature of her work 
she is unable to get out of the way of approaching ves- 
sels, shall carry, in lieu of the lights prescribed in Rule 
2(a) (i) and (ii), or Rule 7(a) (i), three lights in a 
vertical line one over the other so that the upper and 
lower lights shall be the same distance from, and not 
less than 6 feet above or below, the middle light. The 
highest and lowest of these lights shall be red, and the 
middle light shall be white, and they shall be of such a 
character as to be visible all round the horizon at a dis- 
tance of at least 2 miles. By day, she shall carry in a 
vertical line one over the other not less than 6 feet apart, 
where they can best be seen, three shapes each not less 
than 2 feet in diameter, of which the highest and lowest 
shall be globular in shape and red in colour, and the 
middle one diamond shape and white. 

(d) (i) A vessel engaged in minesweeping opera- 
tions shall carry at the fore truck a green light, and at 
the end or ends of the fore yard on the side or sides on 
which danger exists, another such light or lights. 
These lights shall be carried in addition to the light 
prescribed in Rule 2(a) (i) or Rule 7(a) (i), as appro- 
priate, and shall be of such a character as to be visible 
all round the horizon at a distance of at least 2 miles. 
By day she shall carry black balls, not less than 2 
feet in diameter, in the same position as the green lights. 

(ii) The showing of these lights or balls indicates 
that it is dangerous for other vessels to approach closer 
than 3000 feet astern of the minesweeper or 1500 feet on 
the side or sides on which danger exists. 
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(e) The vessels and seaplanes referred to in this 
Rule, when not making way through the water, shall 
show neither the coloured side lights nor the stern 
lights, but when making way they shall show them. 

(f) The lights and shapes prescribed in this Rule 
are to be taken by other vessels and seaplanes as sig- 
nals that the vessel or seaplane showing them is not 
under command and cannot therefore get out of the 
way. 

(g) These signals are not signals of vessels in dis- 
tress and requiring assistance. Such signals are con- 
tained in Rule 31. 

RULE 5 


(a) A sailing vessel under way and any vessel or 
seaplane being towed shall carry the same lights as 
are prescribed in Rule 2 for a power-driven vessel or a 
seaplane under way, respectively, with the exception 
of the white lights prescribed therein, which they shall 
never carry. They shall also carry stern lights as 
prescribed in Rule 10, provided that vessels towed, ex- 
cept the last vessel of a tow, may carry, in lieu of such 
stern light, a small white light as prescribed in Rule 
3(b). 

(b) In addition to the lights prescribed in section 
(a), a sailing vessel may carry on the top of the fore- 
mast two lights in a vertical line one over the other, 
sufficiently separated so as to be clearly distinguished. 
The upper light shall be red and the lower light shall 
be green. Both lights shall be constructed and fixed 
as prescribed in Rule 2(a) (i) and shall be visible at 
a distance of at least 2 miles. 

(c) A vessel being pushed ahead shall carry, at the 
forward end, on the starboard side a green light and 
on the port side a red light, which shall have the same 
characteristics as the lights prescribed in Rule 2(a) 
(iv) and (v) and shall be screened as provided in 
Rule 2(a) (vi), provided that any number of vessels 
pushed ahead in a group shall be lighted as one vessel. 

(d) Between sunrise and sunset a vessel being towed, 
if the length of the tow exceeds 600 feet, shall carry 
where it can best be seen a black diamond shape at least 
2 feet in diameter. 


RULE 6 


(a) When it is not possible on account of bad weather 
or other sufficient cause to fix the green and red side- 
lights, these lights shall be kept at hand lighted and 
ready for immediate use, and shall, on the approach of 
or to other vessels, be exhibited on their respective sides 
in sufficient time to prevent collision, in such manner as 
to make them most visible, and so that the green light 
shall not be seen on the port side nor the red light on 
the starboard side, nor, if practicable, more than 22% 
degrees (2 points) abaft the beam on their respective 
sides. 

(b) To make the use of these portable lights more 
certain and easy, the lanterns containing them shall 
each be painted outside with the colour of the lights they 
respectively contain, and shall be provided with proper 
screens. 





RULE 7 


Power-driven vessels of less than 65 feet in length, 
vessels under oars or sails of less than 40 feet in length, 
and rowing boats, when under way shall not be required 
to carry the lights prescribed in Rules 2, 3 and 5, but 
if they do not carry them they shall be provided with 
the following lights: 

(a) Power-driven vessels of less than 65 feet in 
length, except as provided in sections (b) and (c), shall 
carry: 

(i) In the forepart of the vessel, where it can best 
be seen, and at a height above the gunwale of not 
less than 9 feet, a white light constructed and 
fixed as prescribed in Rule 2(a) (i) and of such 
a character as to be visible at a distance of at 
least 3 miles. 

(ii) Green and red sidelights constructed and fixed as 
prescribed in Rule 2(a) (iv) and (v), and of such 
a character as to be visible at a distance of at 
least 1 mile, or a combined lantern showing a 
green light and a red light from right ahead to 
22% degrees (2 points) abaft the beam on their 
respective sides. Such lantern shall be carried 
not less than 3 feet below the white light. 

(b) Power-driven vessels of less than 65 feet in 
length when towing or pushing another vessel shall 
carry: 

(i) In addition to the side lights or the combined 
lantern prescribed in section (a) (ii) two white 
lights in a vertical line, one over the other not 
less than 4 feet apart. Each of these lights shall 
be of the same construction and character as the 
white light prescribed in section (a) (i) and one 
of them shall be carried in the same position. In 
a vessel with a single mast such lights may be 
carried on the mast. 

(ii) Either a stern light as prescribed in Rule 10 or 
in lieu of that light a small white light abaft the 
funnel or aftermast for the tow to steer by, but 
such light shall not be visible forward of the 
beam. 

(c) Power-driven vessels of less than 40 feet in 
length may carry the white light at a less height than 9 
feet above the gunwale but it shall be carried not less 
than 3 feet above the side lights or the combined lan- 
tern prescribed in section (a) (ii). 

(d) Vessels of less than 40 feet in length, under oars 
or sails, except as provided in section (f), shall, if 
they do not carry the sidelights, carry, where it can best 
be seen, a lantern showing a green light on one side and 
a red light on the other, of such a character as to be 
visible at a distance of at least 1 mile, and so fixed that 
the green light shall not be seen on the port side, nor 
the red light on the starboard side. Where it is not 
possible to fix this light, it shall be kept ready for im- 
mediate use and shall be exhibited in sufficient time 
to prevent collision and so that the green light shall 
not be seen on the port side nor the red light on the 
starboard side. 

(e) The vessels referred to in this Rule when being 
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towed shall carry the sidelights or the combined lantern 
prescribed in sections (a) or (d) of this Rule, as appro- 
priate, and a stern light as prescribed in Rule 10, or, 
except the last vessel of the tow, a small white light as 
prescribed in section (b) (ii). When being pushed 
ahead they shall carry at the forward end the side- 
lights or combined lantern prescribed in sections (a) 
or (d) of this Rule, as appropriate, provided that any 
number of vessels referred to in this Rule when pushed 
ahead in a group shall be lighted as one vessel under 
this Rule unless the overall length of the group exceeds 
65 feet when the provisions of Rule 5(c) shall apply. 

(f) Small rowing boats, whether under oars or sail, 
shall only be required to have ready at hand an electric 
torch or a lighted lantern, showing a white light, which 
shall be exhibited in sufficient time to prevent collision. 

(g) The vessels and boats referred to in this Rule 
shall not be required to carry the lights or shapes pre- 
scribed in Rules 4(a) and 11(e) and the size of their 
day signals may be less than is prescribed in Rules 4(c) 
and 11(c). 

RULE 8 


(a) A power-driven pilot-vessel when engaged on 
pilotage duty and under way: 


(i) Shall carry a white light at the masthead at a 
height of not less than 20 feet above the hull, 
visible all round the horizon at a distance of at 
least 3 miles and at a distance of 8 feet below 
it a red light similar in construction and charac- 
ter. If such a vessel is of less than 65 feet in 
length she may carry the white light at a height 
of not less than 9 feet above the gunwale and the 
red light at a distance of 4 feet below the white 
light. 

(ii) Shall carry the sidelights or lanterns prescribed 
in Rule 2(a) (iv) and (v) or Rule 7(a) (ii) or 
(d), as appropriate, and the stern light pre- 
scribed in Rule 10. 

(iii) Shall show one or more flare-up lights at intervals 
not eceeding 10 minutes. An intermittent white 
light visible all round the horizon may be used 
in lieu of flare-up lights. 

(b) A sailing pilot-vessel when engaged on pilotage 

duty and underway: 

(i) Shall carry a white light at the masthead visible 
all round the horizon at a distance of at least 3 
miles. 

(ii) Shall be provided with the sidelights or lantern 
prescribed in Rules 5(a) or 7(d), as appropriate, 
and shall, on the near approach of or to other 
vessels, have such lights ready for use, and shall 
show them at short intervals to indicate the di- 
rection in which she is heading, but the green 
light shall not be shown on the port side nor the 
red light on the starboard side. She shall also 
carry the stern light prescribed in Rule 10. 

(iii) Shall show one or more flare-up lights at intervals 
not exceeding 10 minutes. 

(c) A pilot-vessel when engaged on pilotage duty 

and not under way shall carry the lights and show the 


flares prescribed in sections (a) (i) and (iii) or (b) ‘ 


(i) and (iii), as appropriate, and if at anchor shall also 
carry the anchor lights prescribed in Rule 11. 

(d) A pilot-vessel when not engaged on pilotage duty 
shall show the lights or shapes for a similar vessel of 
her length. 


RULE 9 


(a) Fishing vessels when not engaged in fishing shall 
show the lights or shapes for similar vessels of their 
length. 

(b) Vessels engaged in fishing, when under way or 
at anchor, shall show only the lights and shapes pre- 
scribed in this Rule, which lights and shapes shall be 
visible at a distance of at least 2 miles. 

(c) (i) Vessels when engaged in trawling, by which 
is meant the dragging of a dredge net or other 
apparatus through the water, shall carry two 
lights in a vertical line, one over the other, not 
less than 4 feet nor more than 12 feet apart. 
The upper of these lights shall be green and the 
lower light white and each shall be visible all 
round the horizon. The lower of these two lights 
shall be carried at a height above the side lights 
not less than twice the distance between the two 
vertical lights. 

(ii) Such vessels may in addition carry a white light 
similar in construction to the white light pre- 
scribed in Rule 2(a) (i) but such light shall be 
carried lower than and abaft the all-round green 
and white lights. 

(d) Vessels when engaged in fishing, except vessels 
engaged in trawling, shall carry the lights prescribed 
in section (c) (i) except that the upper of the two ver- 
tical lights shall be red. Such vessels if of less than 
40 feet in length may carry the red light at a height of 
not less than 9 feet above the gunwale and the white 
light not less than 3 feet below the red light. 

(e) Vessels referred to in sections (c) and (d), when 
making way through the water, shall carry the sidelights 
or lanterns prescribed in Rule 2(a) (iv) and (v) or 
Rule 7 (a) (ii) or (d), as appropriate, and the stern 
light prescribed in Rule 10. When not making way 
through the water they shall show neither the sidelights 
nor the stern light. 

(f) Vessels referred to in section (d) with outlying 
gear extending more than 500 feet horizontally into the 
seaway shall carry an additional all-round white light 
at a horizontal distance of not less than 6 feet nor more 
than 20 feet away from the vertical lights in the direc- 
tion of the outlying gear. This additional white light 
shall be placed at a height not exceeding that of the 
white light prescribed in section (c) (i) and not lower 
than the sidelights. 

(zg) In addition to the lights which they are required 
by this Rule to carry, vessels engaged in fishing may, if 
necessary in order to attract the attention of an ap- 
proaching vessel, use a flare-up light, or may direct the 
beam of their searchlight in the direction of a danger 
threatening the approaching vessel, in such a way as not 
to embarrass other vessels. They may also use working 
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lights but fishermen shall take into account that specially 
bright or insufficiently screened working lights may im- 
pair the visibility and distinctive character of the lights 
prescribed in this Rule. 

(h) By day vessels when engaged in fishing shall in- 
dicate their occupation by displaying where it can best 
be seen a black shape consisting of two cones each not 
less than 2 feet in diameter with their points together 
one above the other. Such vessels if of less than 65 feet 
in length may substitute a basket for such black shape. 
If their outlying gear extends more than 500 feet hori- 
zontally into the seaway vessels engaged in fishing shall 
display in addition one black conical shape, point up- 
wards, in the direction of the outlying gear. 

Note.—Vessels fishing with trolling lines are not “en- 
gaged in fishing” as defined in Rule 1(c) (xiv). 


RULE 10 


(a) Except where otherwise provided in these Rules, 
a vessel when under way shall carry at her stern a 
white light, so constructed that it shall show an un- 
broken light over an arc of the horizon of 135 degrees 
(12 points of the compass), so fixed as to show the light 
67% degrees (6 points) from right aft on each side of 
the vessel, and or such a character as to be visible at 
a distance of at least 2 miles. 

(b) In a small vessel, if it is not possible on account 
of bad weather or other sufficient cause for this light 
to be fixed, an electric torch or a lighted lantern show- 
ing a white light shall be kept at hand ready for use 
and shall; on the approach of an overtaking vessel, be 
shown in sufficient time to prevent collision. 

(c) A seaplane on the water when under way shall 
carry on her tail a white light, so constructed as to show 
an unbroken light over an arc of the horizon of 140 
degrees of the compass, so fixed as to show the light 70 
degrees from right aft on each side of the seaplane, and 
of such a character as to be visible at a distance of at 
least 2 miles. 

RULE 11 = 


(a) A vessel of less than 150 feet in length, when at 
anchor, shall carry in the forepart of the vessel, where 
it can best be seen, a white light visible all round the 
horizon at a distance of at least 2 miles. Such a vessel 
may also carry a second white light in the position 
prescribed in section (b) of this Rule but shall not be 
required to do so. The second white light, if carried, 
shall be visible at a distance of at least 2 miles and so 
placed as to be as far as possible visible all round the 
horizon. 

(b) A vessel of 150 feet or more in length, when at 
anchor, shall carry near the stem of the vessel, at a 
height of not less than 20 feet above the hull, one such 
light, and at or near the stern of the vessel and at such 
a height that it shall be not less than 15 feet lower than 
the forward light, another such light. Both these lights 
shall be visible at a distance of at least 3 miles and so 
placed as to be as far as possible visible all round the 
horizon. 


(c) Between sunrise and sunset every vessel when 
at anchor shall carry in the forepart of the vessel, 
where it can best be seen, one black ball not less than 
2 feet in diameter. 

(d) A vessel engaged in laying or in picking up a 
submarine cable or navigation mark, or a vessel engaged 
in surveying or underwater operations, when at anchor, 
shall carry the lights or shapes prescribed in Rule 4(c) 
in addition to those prescribed in the appropriate pre- 
ceding sections of this Rule. 

(e) A vessel aground shall carry the light or lights 
prescribed in sections (a) or (b) and the two red lights 
prescribed in Rule 4 (a). By day she shall carry, 
where they can best be seen, three black balls, each not 
less than 2 feet in diameter, placed in a vertical line 
one over the other, not less than 6 feet apart. 

(f) A seaplane on the water under 150 feet in length, 
when at anchor, shall carry, where it can best be seen, 
a white light, visible all round the horizon at a distance 
of at least 2 miles. 

(g) A seaplane on the water 150 feet or upwards in 
length, when at anchor, shall carry, where they can best 
be seen, a white light forward and a white light aft, both 
lights visible all round the horizon at a distance of at 
least 3 miles; and, in addition, if the seaplane is more 
than 150 feet in span, a white light on each side to indi- 
cate the maximum span, and visible, so far as prac- 
ticable, all round the horizon at a distance of 1 mile. 

(h) A seaplane aground shall carry an anchor light 
or lights as prescribed in sections (f) and (g), and in 
addition may carry two red lights in a vertical line, at 
least 3 feet apart, so placed as to be visible all round the 
horizon. 

RULE 12 


Every vessel or seaplane on the water may, if neces- 
sary in order to attract attention, in addition to the 
lights which she is by these Rules required to carry, 
show a flare-up light or use a detonating or other 
efficient sound signal that cannot be mistaken for any 
signal authorised elsewhere under these Rules. 


RULE 13 


(a) Nothing in these Rules shall interfere with the 
operation of any special rules made by the Government 
of any nation with respect to additional station and sig- 
nal lights for ships of war, for vessels sailing under 
convoy, for fishing vessels engaged in fishing as a fleet 
or for seaplanes on the water. 

(b) Whenever the Government concerned shall have 
determined that a naval or other military vessel or 
waterborne seaplane of special construction or purpose 
cannot comply fully with the provisions of any of these 
Rules with respect to the number, position, range or arc 
of visibility of lights or shapes, without interfering with 
the military function of the vessel or seaplane, such ves- 
sel or seaplane shall comply with such other provisions 
in regard to the number, position, range or arc of visi- 
bility of lights or shapes as her Government shall have 
determined to be the closest possible compliance with 
these Rules in respect of that vessel or seaplane. 
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RULE 14 


A vessel proceeding under sail, when also being pro- 
pelled by machinery, shall carry in the daytime forward, 
where it can best be seen, one black conical shape, point 
downwards, not less than 2 feet in diameter at its base. 


PART C—SOUND SIGNALS AND CONDUCT IN 
RESTRICTED VISIBILITY 


Preliminary 


1. The possession of information obtained from radar 
does not relieve any vessel of the obligation of conform- 
ing strictly with the Rules and, in particular, the obliga- 
tions contained in Rules 15 and 16. 

2. The Annex to the Rules contains recommendations 
intended to assist in the use of radar as an aid to avoid- 
ing collision in restricted visibility. 


RULE 15 


(a) A power-driven vessel of 40 feet or more in 
length shall be provided with an efficient whistle, sounded 
by steam or by some substitute for steam, so placed that 
the sound may not be intercepted by any obstruction, 
and with an efficient fog horn to be sounded by mechani- 
cal means, and also with an efficient bell. A sailing 
vessel of 40 feet or more in length shall be provided 
with a similar fog horn and bell. 

(b) All signals prescribed in this Rule for vessels 
under way shall be given: 

(i) by power-driven vessels on the whistle; 

(ii) by sailing vessels on the fog-horn; 

(iii) by vessels towed on the whistle or fog-horn. 

(c) In fog, mist, falling snow, heavy rainstorms, or 
any other condition similarly restricting visibilty, 
whether by day or night, the signals prescribed in this 
Rule shall be used as follows: 

(i) A power-driven vessel making way through the 
water, shall sound at intervals of not more than 
2 minutes a prolonged blast. 

A power-driven vessel under way, but stopped 
and making no way through the water, shall 
sound at intervals of not more than 2 minutes 
two prolonged blasts, with an interval of about 
1 second between them. 
A sailing vessel under way shall sound, at inter- 
vals of not more than 1 minute, when on the star- 
board tack one blast, when on the port tack two 
blasts in succession, and when with the wind 
abaft the beam three blasts in succession. 
(iv) A vessel when at anchor shall at intervals of not 
more than 1 minute ring the bell rapidly for about 
5 seconds. In vessels of more than 350 feet in 
length the bell shall be sounded in the forepart 
of the vessel, and in addition there shall be 
sounded in the after part of the vessel, at inter- 
vals of not more than 1 minute for about 5 sec- 
onds, a gong or other instrument, the tone and 
sounding of which cannot be confused with that 
of the bell. Every vessel at anchor may in addi- 
tion, in accordance with Rule 12, sound three 
blasts in succession, namely, one short, one pro- 


(ii) 


(iii) 


longed, and one short blast, to give warning of 
her position and of the possibility of collision to 
an approaching vessel. 

A vessel when towing, a vessel engaged in laying 
or in picking up a submarine cable or navigation 
mark, and a vessel under way which is unable to 
get out of the way of an approaching vessel 
through being not under command or unable to 
manoeuvre as required by these Rules shall, in- 
stead of the signals prescribed in sub-sections (i), 
(ii) and (iii) sound, at intervals of not more than 
1 minute, three blasts in succession, namely, one 
prolonged blast followed by two short blasts. 

A vessel towed, or, if more than one vessel is 
towed, only the last vessel of the tow, if manned, 
shall, at intervals of not more than 1 minute, 
sound four blasts in succession, namely, one pro- 
longed blast followed by three short blasts. 
When practicable, this signal shall be made im- 
mediately after the signal made by the towing 
vessel. 

A vessel aground shall give the bell signal and, 
if required, the gong signal, prescribed in sub- 
section (iv) and shall, in addition, give 3 sepa- 
rate and distinct strokes on the bell immediately 
before and after such rapid ringing of the bell. 
A vessel engaged in fishing when under way or 
at anchor shall at intervals of not more than 1 
minute sound the signal prescribed in sub-sec- 
tion (v). A vessel when fishing with trolling 
lines and under way shall sound the signals pre- 
scribed in sub-sections (i), (ii) or (iii) as may 
be appropriate. 

A vessel of less than 40 feet in length, a rowing 
boat, or a seaplane on the water, shall not be 
obliged to give the above-mentioned signals but 
if she does not, she shall make some other effi- 
cient sound signal at intervals of not more than 
1 minute. 

A power-driven pilot-vessel when engaged on 
pilotage duty may, in addition to the signals pre- 
scribed in sub-sections (i), (ii) and (iv), sound 
an identity signal consisting of 4 short blasts. 


(v) 


(vi) 


(vii) 


(viii) 


(ix) 


(x) 


RULE 16 


(a) Every vessel, or seaplane when taxi-ing on the 
water, shall, in fog, mist, falling snow, heavy rain- 
storms or any other condition similarly restricting visi- 
bility, go at a moderate speed, having careful regard to 
the existing circumstances and conditions. 

(b) A power-driven vessel hearing, apparently for- 
ward of her beam, the fog-signal of a vessel the posi- 
tion of which is not ascertained, shall, so far as the 
circumstances of the case admit, stop her engines, and 
then navigate with caution until danger of collision is 
over. 

(c) A power-driven vessel which detects the presence 
of another vessel forward of her beam before hearing 
her fog signal or sighting her visually may take early 
and substantial action to avoid a close quarters situa- 
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tion but, if this cannot be avoided, she shall, so far as 
the circumstances of the case admit, stop her engines in 
proper time to avoid collision and then navigate with 
caution until danger of collision is over. 


PART D—STEERING AND SAILING RULES 
Preliminary 


1. In obeying and construing these Rules, any action 
taken should be positive, in ample time, and with due 
regard to the observance of good seamanship. 

2. Risk of collision can, when circumstances permit, 
be ascertained by carefully watching the compass bear- 
ing of an approaching vessel. If the bearing does not 
appreciably change, such risk should be deemed to exist. 

3. Mariners should bear in mind that seaplanes in the 
act of landing or taking off, or operating under adverse 
weather conditions, may be unable to change their in- 
tended action at the last moment. 

4. Rules 17 to 24 apply only to vessels in sight of one 
another. 

RULE 17 


(a) When two sailing vessels are approaching one 
another, so as to involve risk of collision, one of them 
shall keep out of the way of the other as follows: 

(i) When each has the wind on a different side, the 
vessel which has the wind on the port side shall 
keep out of the way of the other. 

(ii) When both have the wind on the same side, the 
vessel which is to windward shall keep out of the 
way of the vessel which is to leeward. 

(b) For the purposes of this Rule the windward side 
shall be deemed to be the side opposite to that on which 
the mainsail is carried or, in the case of a square-rigged 
vessel, the side opposite to that on which the largest 
fore-and-aft sail is carried. 


RULE 18 


(a) When two power-driven vessels are meeting end 
on, or nearly end on, so as to involve risk of collision, 
each shall alter her course to starboard, so that each may 
pass on the port side of the other. This Rule only ap- 
plies to cases where vessels are meeting end on, or 
nearly end on, in such a manner as to involve risk of 
collision, and does not apply to two vessels which must, 
if both keep on their respective courses, pass clear of 
each other. The only cases to which it does apply are 
when each of two vessels is end on, or nearly end on, 
to the other, in other words, to cases in which, by day, 
each vessel sees the masts of the other in a line, or nearly 
in a line, with her own, and by night, to cases in which 
each vessel is in such a position as to see both the side- 
lights of the other. It does not apply, by day, to cases 
in which a vessel sees another ahead crossing her own 
course; or, by night, to cases where the red light of one 
vessel is opposed to the red light of the other or where 
the green light of one vessel is opposed to the green 
light of the other or where a red light without a green 
light or a green light without a red light is seen ahead, 
or where both green and red lights are seen anywhere 
but ahead. 


(b) For the purposes of this Rule and Rules 19 to 
29 inclusive, except Rule 20(c) and Rule 28, a seaplane 
on the water shall be deemed to be a vessel, and the ex- 
pression “power-driven vessel” shall be construed 
accordingly. 


RULE 19 


When two power-driven vessels are crossing, so as 
to involve risk of collision, the vessel which has the 
other on her starboard side shall keep out of the way of 
the other. 


RULE 20 


(a) When a power-driven vessel and a sailing ves- 
sel are proceeding in such directions as to involve risk 
of collision, except as provided for in Rules 24 and 26, 
the power-driven vessel shall keep out of the way of the 
sailing vessel. 

(b) This Rule shall not give to a sailing vessel the 
right to hamper, in a narrow channel, the safe passage 
of a power-driven vessel which can navigate only inside 
such channel. 

(c) A seaplane on the water shall, in general, keep 
well clear of all vessels and avoid impeding their navi- 
gation. In circumstances, however, where risk of col- 
lision exists, she shall comply with these Rules. 


RULE 21 


Where by any of these Rules one of two vessels is 
to keep out of the way, the other shall keep her course 
and speed. When, from any cause, the latter vessel 
finds herself so close that collision cannot be avoided 
by the action of the giving-way vessel alone, she also 
shall take such action as will best aid to avert collision 
(see Rules 27 and 29). 


RULE 22 


Every vessel which is directed by these Rules to keep 
out of the way of another vessel shall, so far as pos- 
sible, take positive early action to comply with this obli- 
gation, and shall, if the circumstances of the case admit, 
avoid crossing ahead of the other. 


RULE 23 


Every power-driven vessel which is directed by these 
Rules to keep out of the way of another vessel shall, on 
approaching her, if necessary, slacken her speed or stop 
or reverse. 


RULE 24 


(a) Notwithstanding anything contained in these 
Rules, every vessel overtaking any other shall keep out 
of the way of the overtaken vessel. 

(b) Every vessel coming up with another vessel 
from any direction more than 22% degrees (2 points) 
abaft her beam, i.e. in such a position, with reference 
to the vessel which she is overtaking, that at night she 
would be unable to see either of that vessel’s sidelights, 
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shall be deemed to be an overtaking vessel; and no sub- 
sequent alteration of the bearing between the two ves- 
sels shall make the overtaking vessel a crossing vessel 
within the meaning of these Rules, or relieve her of the 
duty of keeping clear of the overtaken vessel until she 
is finally past and clear. 

(c) If the overtaking vessel cannot determine with 
certainty whether she is forward of or abaft this direc- 
tion from the other vessel, she shall assume that she 
is an overtaking vessel and keep out of the way. 


RULE 25 


(a) In a narrow channel every power-driven vessel 
when proceeding along the course of the channel shall, 
when it is safe and practicable, keep to that side of the 
fairway or mid-channel which lies on the starboard side 
of such vessel. 

(b) Whenever a power-driven vessel is nearing a 
bend in a channel where a vessel approaching from the 
other direction cannot be seen, such power-driven ves- 
sel, when she shall have arrived within one-half (%) 
mile of the bend, shall give a signal by one prolonged 
blast on her whistle which signal shall be answered by 
a similar blast given by any approaching power-driven 
vessel that may be within hearing around the bend. 
Regardless of whether an approaching vessel on the 
farther side of the bend is heard, such bend shall be 
rounded with alertness and caution. 

(c) In a narrow channel a power-driven vessel of 
less than 65 feet in length shall not hamper the safe 
passage of a vessel which can navigate only inside such 
channel. 

RULE 26 


All vessels not engaged in fishing, except vessels to 
which the provisions of Rule 4 apply, shall, when under 
way, keep out of the way of vessels engaged in fishing. 
This Rule shall not give to any vessel engaged in fishing 
the right of obstructing a fairway used by vessels other 
than fishing vessels. 


RULE 27 


In obeying and construing these Rules due regard 
shall be had to all dangers of navigation and collision, 
and to any special circumstances, including the limita- 
tions of the craft involved, which may render a depar- 
ture from the above Rules necessary in order to avoid 
immediate danger. 


PART E—SOUND SIGNALS FOR VESSELS IN SIGHT 
OF ONE ANOTHER 


RULE 28 


(a) When vessels are in sight of one another, a 
power-driven vessel under way, in taking any course 
authorised or required by these Rules, shall indicate 
that course by the following signals on her whistle, 
namely: 


One short blast to mean “I am altering my course to 
starboard.” 
Two short blasts to mean “I am altering my course 
to port.” 
Three short blasts to mean “My engines are going 
astern.” 
(b) Whenever a power-driven vessel which, under 
these Rules, is to keep her course and speed, is in sight 
of another vessel and is in doubt whether sufficient 
action is being taken by the other vessel to avert col- 
lision, she may indicate such doubt by giving at least 
five short and rapid blasts on the whistle. The giving 
of such a signal shall not relieve a vessel of her obli- 
gations under Rules 27 and 29 or any other Rule, or of 
her duty to indicate any action taken under these Rules 
by giving the appropriate sound signals laid down in 
this Rule. 

(c) Any whistle signal mentioned in this Rule may 
be further indicated by a visual signal consisting of a 
white light visible all around the horizon at a distance 
of at least 5 miles, and so devised that it will operate 
simultaneously and in conjunction with the whistle 
sounding mechanism and remain lighted and visible 
during the same period as the sound signal. 

(d) Nothing in these Rules shall interfere with the 
operation of any special rules made by the Government 
of any nation with respect to the use of additional whistle 
signals between ships of war or vessels sailing under 
convoy. 

PART F—MISCELLANEOUS 


RULE 29 


Nothing in these Rules shall exonerate any vessel, 
or the owner, master or crew thereof, from the conse- 
quences of any neglect to carry lights or signals, or of 
any neglect to keep a proper look-out, or of the neglect 
of any precaution which may be required by the ordi- 
nary practice of seamen, or by the special circumstances 
of the case. 

RULE 30 


Nothing in these Rules shall interfere with the opera- 
tion of a special rule duly made by local authority rela- 
tive to the navigation of any harbour, river, lake, or 
inland water, including a reserved seaplane area. 


RULE 31 
Distress Signals 


(a) When a vessel or seaplane on the water is in dis- 
tress and requires assistance from other vessels or from 
the shore, the following shall be the signals to be used 
or displayed by her, either together or separately, 
namely: 

(i) A gun or other explosive signal fired at intervals 

of about a minute. 

(ii) A continuous sounding with any fog-signalling 

apparatus. 
(iii) Rockets or shells, throwing red stars fired one 
at a time at short intervals. 
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(iv) A signal made by radiotelegraphy or by any other 
signalling method consisting of the group 

«in the Morse Code. 

(v) A signal sent by radiotelephony consisting of the 

spoken word “Mayday”. 

The International Code Signal of distress indi- 

cated by M.C. 

A signal consisting of a square flag having above 

or below it a ball or anything resembling a ball. 

Flames on the vessel (as from a burning tar 

barrel, oil barrel, etc.). 

(ix) A rocket parachute flare or a hard flare showing 

a red light. 

A smoke signal giving off a volume of orange- 

coloured smoke. 

(xi) Slowly and repeatedly raising and lowering arms 

outstretched to each side. 

Note:—Vessels in distress may use the radiotelegraph 
alarm signal or the radiotelephone alarm signal to se- 
cure attention to distress calls and messages. The 
radiotelegraph alarm signal, which is designed to actu- 
ate the radiotelegraph auto alarms of vessels so fitted, 
consists of a series of twelve dashes, sent in 1 minute, 
the duration of each dash being 4 seconds, and the dura- 
tion of the interval between 2 consecutive dashes being 
1 second. The radiotelephone alarm signal consists of 
2 tones transmitted alternately over periods of from 30 
seconds to 1 minute. 

(b) The use of any of the foregoing signals, except 
for the purpose of indicating that a vessel or seaplane 
is in distress, and the use of any signals which may be 
confused with any of the above signals, is prohibited. 


(vi) 
(vii) 


(viii) 


(x) 


ANNEX TO THE RULES 


(The Annex gives 8 recommendations as to the use of 
radar information. These are reprinted with commen- 
tary commencing at page 26.) 





COLLISIONS AT SEA (Continued from page 26) 


engines in proper time to avoid collision and then 
navigate with caution until danger of collision is 
over. 


The above change made it necessary to define 
“in sight.” This was accomplished in Rule 
1(c) (ix) as follows: 

vessels shall be deemed to be in sight of one another 


only when one can be observed visually from the 
other. 


Rules 15 and 16 were made a separate part of 
the Rules and denominated as “Part C—Sound 
Signals and Conduct in Restricted Visibility.” 


Two preliminary paragraphs to Part C were 
inserted, reading as follows: 


1. The possession of information obtained from 
radar does not relieve any vessel of the obligation of 
conforming strictly with the Rules and, in particular, 
the obligations contained in Rules 15 and 16. 
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2. The Annex to the Rules contains recommenda- 
tions intended to assist in the use of radar as an aid 
to avoiding collision in restricted visibility. 

This Annex is attached to the Rules immedi- 
ately following Rule 31. The Annex is as 
follows: 


Recommendations on the use of radar information as 
an aid to avoiding collisions at sea. 

(1) Assumptions made on scanty information may 
be dangerous and should be avoided. 

(2) A vessel navigating with the aid of radar in 
restricted visibility must, in compliance with Rule 16(a), 
go ata moderate speed. Information obtained from the 
use of radar is one of the circumstances to be taken into 
account when determining moderate speed. In this 
regard it must be recognised that small vessels, small 
icebergs and similar floating objects may not be de- 
tected by radar. Radar indications of one or more 
vessels in the vicinity may mean that “moderate speed” 
should be slower than a mariner without radar might 
consider moderate in the circumstances. 

(3) When navigating in restricted visibility the radar 
range and bearing alone do not constitute ascertainment 
of the position of the other vessel under Rule 16(b) 
sufficiently to relieve a vessel of the duty to stop her 
engines and navigate with caution when a fog signal is 
heard forward of the beam. 

(4) When action has been taken under Rule 16(c) 
to avoid a close quarters situation, it is essential to make 
sure that such action is having the desired effect. Al- 
terations of course or speed or both are matters as to 
which the mariner must be guided by the circumstances 
of the case. 

(5) Alteration of course alone may be the most effec- 
tive action to avoid close quarters provided that: 

(a) There is sufficient sea room. 

(b) It is made in good time. 

(c) It is substantial. A succession of small altera- 

tions of course should be avoided. 

(d) It does not result in a close quarters situation 

with other vessels. 

(6) The direction of an alteration of course is a 
matter in which the mariner must be guided by the cir- 
cumstances of the case. An alteration to starboard, 
particularly when vessels are approaching apparently 
on opposite or nearly opposite courses, is generally pref- 
erable to an alteration to port. 

(7) An alteration of speed, either alone or in con- 
junction with an alteration of course, should be sub- 
stantial. A number of small alterations of speed should 
be avoided. 

(8) If a close quarters situation is imminent, the 
most prudent action may be to take all way off the 
vessel. 


Although the Annex is not a Rule it may be 
assumed that courts will give it considerable 
weight in any doubtful situation involving the 
question of whether radar information was used 
properly. It may be suggested that the Annex 
will, in time, be regarded as setting forth a 
standard of performance from which mariners 
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will depart at their peril. It is believed advis- 
able that all concerned with navigation in inter- 
national waters become acquainted with this 
Annex as soon as possible. 


A PRELIMINARY PARAGRAPH (No. 4) 
was added to the Steering and Sailing Rules 
which specifies that Rules 17 to 24 apply only 
when vessels are in sight of one another. 

Many other changes were made which are 
of interest. The Parts of the Rules were re- 
classified from the present Parts A—D to Parts 
A-F. Part A includes Rule 1; Part B—Lights 
and Shapes (Rules 2-14) ; Part C—Sound Sig- 
nals and Conduct in Restricted Visibility (Rules 
15 and 16); Part D—Steering and Sailing 
Rules (Rules 17-27) ; Part E—Sound Signals 
for Vessels in Sight of One Another (Rule 28) ; 
and Part F—Miscellaneous (Rules 29-31). 

The use of tonnage as an admeasurement 
was eliminated in favor of length and breadth. 
This effected changes in Rules 7, 9 and 15, in 
addition to the definitions found in Rule 1. 
Rule 1(b) was amended to provide that the 
prescribed lights may also be exhibited from 
sunrise to sunset in restricted visibility. Ex- 
hibition of such lights at such times is not now 
forbidden but the new provisions should serve 
to bring to the attention of mariners the de- 
sirability of exhibiting lights in restricted 
visibility. 

The exemption of towing vessels from the 
requirement of carrying the range light speci- 
fied in Rule 2(a) (ii) was eliminated. In the 
revised Rule, if towing vessels are over 150 
feet in length they will have to carry the light. 
The length of the tow (over 600 feet) will be 
the only criterion for the carriage of the third 
white light specified in Rule 3(a), whereas at 
present there must be more than one vessel 
towed and the length of the tow exceeds 600 
feet. A proposal to require that towing lights 
be all round lights instead of the present 20 
point lights was defeated. A permissive dis- 
tinctive signal (a red light over green) for 
sailing vessels is provided for as Rule 5(b). 
Rule 6(a) was amended to delete the words “in 
small vessels.” The requirement in the Rule of 
having available portable red and green lights 
will apply to all vessels, both large and small. 

Rule 7 was changed to provide for lights for 
power-driven vessels under 65 feet in length 
when towing. Rule 8 (Lights for pilot vessels) 
was revised and simplified. For example, in- 
stead of the expression “engaged on . . . sta- 
tion on pilotage duty and not at anchor” there 
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has been substituted “when engaged on pilotage 
duty and under way.” 

Rule 9 (Lights for fishing vessels) was 
completely rewritten. The revised text is 
shorter than the present Rule and is believed to 
represent a considerable improvement over that 
Rule. Vessels engaged in trawling will show a 
distinctive signal consisting of a green light over 
white visible all round the horizon. Vessels en- 
gaged in other types of fishing will show a red 
light over white. Vessels fishing with trolling 
lines are not considered to be vessels engaged in 
fishing under the new definition of ‘“‘vessels en- 
gaged in fishing” as provided in Rule 1(c) (xiv). 
Rule 26 has been simplified, having regard for 
the new definition of vessels engaged in fishing. 
Rule 17 (Sailing Vessels) was changed to give 
recognition to the fact that most sailing craft 
today are fore and aft rigged. When the pres- 
ent Rule was written, most sailing craft were 


square-rigged. New Rule 17 will read as 
follows: 


(a) When two sailing vessels are approaching one 
another, so as to involve risk of collision, one of them 
shall keep out of the way of the other as follows: 

(i) When each has the wind on a different side, the 
vessel which has the wind on the port side shall 
keep out of the way of the other. 

(ii) When both have the wind on the same side, the 
vessel which is to windward shall keep out of the 
way of the vessel which is to leeward. 

(b) For the purposes of this Rule the windward side 
shall be deemed to be the side opposite to that on which 
the mainsail is carried or, in the case of a square-rigged 
vessel, the side opposite to that on which the largest 
fore-and-aft sail is carried. 


ALTHOUGH THE CHANGES made at the 
Conference in 1948 did not become effective un- 
til 1 January 1954, it is expected that the 
changes made at the Conference in 1960 will 
become effective in a much shorter time than it 
took for adoption of the present Rules. The 
substantial unanimity achieved at the Confer- 
ence for the proposed changes indicates a world 
wide need for the changes, and this need serves 
as a strong recommendation for early adoption. 

In regard to the Annex dealing with the use 
of radar information there would seem to be 
no need for mariners to wait for adoption of the 
new Rules before starting to observe the prac- 
tices recommended in the Radar Annex. In 
this connection it is of importance to note that 
in the closing sessions of the Conference several 
delegates recommended that all governments 
start using forthwith the Annex as a basis for 
training navigators in the proper use of radar. 
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